|

to:

fax

from:

date:

subject:

pages:

NOTES:

I LhEY

THOMAS A. REDELL, JUDGE
15th Judicial Circulit of West Virgin
Harrison County Courthouse
301 West Main Street, Room 321
Clarksburg, West Virginia 26301
304-624-8630
FAX 304-624-8736

fax

ia

Do BT a0 30 345554

JA

O Harnigt T o= D34 77315282

r o

dgé._g;c&éé ZZZ D05 Y ~25(D

Clectin -t et

Qfﬁaﬁf«f——‘tv&ﬁiﬁ

Poyrs it Ot OY-C- )—%'Sn

poyi [ nedoagot
oy a%0np L1914y 113039 'Y SYOHL

¥ |

JEOE b uef




IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA
LENORA PERRINE, et al., individuals
rasiding in West Virginia, on behalf of
themselves and all others similarly situated,

Plaintiffs,
V. Case No, 04-C-296-2

Thomas A, Bedell, Cireuit Judge
E.l. DU PONT DE NEMOURS AND COMPANY, et al,,

Defendants.

FINAL ORDER APPROVING SETTLEMENT

Presently pending before the Court Is the proposed seftlement and compromise
of this case, as Incorporated in a Memorandum of Understanding prepared and
executed by the Partles on November 19, 2010. In light of the challenges and nuances
of the continued mass litigation presented by this case, the Parties have agreed to settle
their dispute.

This settlement resolves a class action which Is larger than any before seen in
Harrison County, and is one of the largest in the history of the judicial system of West
Virglnia. The Court Record, which consists of all the motions, briefs, documents and
other filings made by the Parties over the nearly seven years since this case filed,
currently sncompasses thirty thousand three hundred and fifteen (30,315) pages, and it
will continue to expand.

This case has taken on a life of its own; It has grown larger than any one attorney

or firm, and beyond the individuals who make up the Plaintiff classes. This case has
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been before the Federal Court for the Northern Distriet of West Virginla, it has spent
more than two years on appeal before the West Virginia Supreme Court of Appeals, and
it has spent many years before this Court. Despite all of the work and time of so many
people,’ this case has not reached an end within the judiclal system.

There have been many battles fought by the Parties and both sides have had
victories, However, winning a battle or a skirmish does not end the war. The potential
for lengthy future conflict still looms on the horizon, and, without this settlement, this war
is not over,

Presently before the Court is the “Motion and Memorandum in Support of Motien
for Final Approval of Proposed Class Settlement, Approval of Class Notice, and Class
Representative’s Incentive Award,” filed by Counsel for the Plaintiffs on December 20,
2010.

The Parties appe_ared by counsel on December 30, 2010, at a fairness hearing
and presented to the Court a proposed compromise and settlement through counsel
Farrest Taylor, Virginia Buchanan, Mark Proctor, Edison Hill, Angela Mason and Perry
Jones. The Defendants were represented by James Lees, David Thomas, and
Stephanie Thacker. The previously appointed Guardian ad litem, Meredith McCarthy,
appeared on behalf of the minors and incompetents in the classes.

The Court heard the evidence and representations of counsel for the Plaintiffs,
who prasented the testimony of Edgar C, Gentle, the previously appointed settlement

and claims administrator, Lenora Perrine and Carolyn Holbert as members of the

I The Plaintlffs’ attorneys have documented more than fifty-five fhousand hours of wark and the
Defendants’ attorneys have surely billed as many hours, and likely more.
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classes, and Barry Hill, as an expert witness In support of the claimed attorneys’ fees
and expenses. These witnesses spoke in support of the nature and fairmess of the
proposed setilement. Edgar Gentle testified as to the nature of the proposed
administration of the settlement. The Court also psrmitted an opportunity for any Class
members having objection to the seftlement of the case fo be heard. Thereafter, the
Court heard the viewpoints and arguments of Burl Davis, Albert Shaffer, Craig E.
Ferrell, Thelma Valerio, and Hubert E. Ferrell.

The only class member who was adamantly against the settlement was Burl
Davis, while others presented questions as to the nature and effect of the seftlement,
and the availability of cash payments instead of remediation or medical monitoring
services, and these questions were addressed by Counsel for the Plaintiffs and M.
Gentle. Even Mr. Davis's objection was based upon his belief that he would get
“nothing” and his home's value would net increase due to contamination in the area in
and around Spelter. However, although the final amount is yet to be determined, there
will be tens of millions of dollars available for remediation of property which will help to
increase home values in the class area.

After raviewing the proposed settlsment and hearing the evidence presented by
the Parties, as well as carefully considering the viewpoints of the class members, the
Court hereby ORDERS that the Proposed Settlement be APPROVED.

The pertinent background is set forth below:

FACTUAL BACKGROUND

1. This action was filed on June 15, 2004, against Defendants E.I. du Pont

de Nemours and Company (“DuPant”), T. L. Diamond & Company, Inc., Meadowbrook
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Corporatlon, Matthiessen & Hegsler Zinc Company, Inc.,, Nuzum Trucking Company
(“Nuzum"), and Joseph Paushe! ("Mr. Paushel’)(collectively “Defendants”).

2, On September 14, 20086, this Court granted class certification and certified
both a Property Class and a Medical Monitoring Class (‘Plaintiff Clas#es”) in this case
pursuant to the provisions of Rule 23 of the West Virginia Rules of Civil Procedure.
Upon appeal, the certification of both classes was upheld by the Supreme Court.
“Having found no error in the circuit court's disposition of each of the elements to be
considered in certifying a class under Rule 23(a) and (b), we find that certification was
proper. Consequently, DuPont's claim that class ceriification violated its due process
rights by preventing it from presenting individualized evidence and Individualized
defenses is without merit.” Perrine v. E£.1, du Pont de Nemours and Co., 2256 W.Va. 482,
694 S.E.2d 815, ____, (2010).

3. The Court approved Plaintiffs' notice plan on December 21, 2008, which
gave absent Class members untll February 15, 2007, to opt out or exclude their claims
from this litigation. The Notice specifically informed the Class members: “If you are a
member of the Property Class and/or Medical Monitoring Class and do not request
exciusion from the class action, you will be bound by any Judgment whether favorable or

not, or any settlement in this case.” Following this Notice, a number of persons and

entities opted out,

2 The Court notes that the Defendant has filed a “Memorandum of Law on Opt-Out Exclusion From the Certifled
Classes.” However, the issue argued by the Defendant (that there should be no second chance for olass members o
opt out) is not before the Court. None of the class membeys have argued that they have the right to opt cut of the
settlement either in writing or at the Faimess Hearing, Accordingly, the Court will not address the issue,
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4, Prior to the 2007 trial of this Class Action, the Plaintiff Classes agreed to
dismiss Defendants Mr. Joseph Paushel and Nuzum. As a result, on ar about March 5,
2007, this Court dismissed Defendants Mr. Paushel and Nuzum, with prejudice.

5. After extensive discovery and pre-irial litigation, this matter proceeded to
trial beginning on September 10, 2007, and the trial lasted for approximately six (6)
weeks. The trial consisted of four (4) phases, and the jury returned verdicts in favor of
the Plaintiffs. The verdicts were ultimately rendered as awards of fiity-five million five
hundred and thirty-seven thousand five hundred and twenty-two dollars and twenty-five
cents ($65,537,522.25) for property damage and associated remadiation costs, an
estimated award of approximately one hundred and thirty million dollars
($130,000,000.00) for a future medical monitoring program to last for forty (40) years,
and a punitive damages award of one hundred and ninety-six million and two hundred
thausand dollars ($196,200,000.00).

6. Said verdicts were the result of the jury finding that the Plalntiffs’ property
and persons were exposed to slevated and dangerous levels of lead, cadmium, and
arsenic, among other heavy metals, due to the long operation of a smelting facility in
Speiter which palluted the class area.

7. On November 18, 2007, this Court entered an Amended Final Judgment
Order finalizing the jury's verdict in the amounts described above against Defendant
DuPont.

B. Thereafter, both the Plaintiffs and Defendants appealed numerous

aspects of this Court's pre-trial, trial, and post-trial rulings to the West Virginia Supreme

Court of Appeals.
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8. On March 26, 2010, after a lengthy appellate process, the West Virginia
Supreme Court of Appeals remanded this litigation to the Court with directions fo
conduct a trial on DuPont's statute of limitations defense. The oplinlon, when counting
the pages of the majority and individual concurring and dissenting opinions, was the
longest ever written by the Supreme Caurt.

10. The Supreme Court modified the punitive damages award, but
conditionally affirmed the remainder of the verdict, which then consisted of
approximately three hundred million dollars ($300,000,000.00). The Supreme Court
determined that this Court erred In granting judgment as a matter of law in faver of the
Plaintiffs on the affirmative defense of the statute of limitations, and directed this Court
to hold a second trial to determine if the defense was merit worthy.

11. The effect of the Supreme Court's directive created an all or nothing
proposition for the Parties. If the Plaintiffs prevailed on the statute of limitations issue,
they would recelve the relief obtained in the 2007 trial, as modified by the Supreme
Court opinion. If DuPont prevailed, this Court would set aside the 2007 verdicts and
render judgment in favor of DuPont, and the Plaintiffs would receive nothing. Perrine v.
E. 1. du Pont de Nemours and Co., 225 W.Va. 482, , 694 S.E.2d 815, 854 (2010).

12.  The Plaintiffs and Defendant both considered the directives of the
Supreme Court's opinion and prepared for trial, which was set for the month of March,
2011. The Partles reached this sottlement after considering the substantial amount of
risk and expense remaining in the case for both sides. On November 19, 2010, the
Parties advised the Court that a proposed compromise and setilement had been
reached. Thereaftar, on November 24, 2010, the Court set a December 30, 2010,
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hearing to hear the Parties and to recelve evidence and argument as to the faimess of
the proposed settiement.

13.  On December 8, 2010, the Court appointed Meredith McCarthy, a discrete
and competent attorney practicing before this Court who Is familiar with the facts
involved in this case, to serve as Guardian ad lifem to protect the interests of any
minors who may be members of the Plaintiff Classes. Mrs. McCarthy previously served
as a Guardian ad fitem in this matter and Is uniquely famlliar with this issues presented.

14. Rule 23(e) of the West Virginia Rules of Givil Procedure requires that
notice of the proposed compromise and settlement be given to the Plaintiff Classes in
such manner as directed by the Court.

15.  Plaintiffs’ Counsel mailed individual “Notice of Proposed Settlement
Regarding the Former Zinc Smelter in Spelter, West Virginia” ("Settlement Notice”) to all
reasonably identifiable Class members, including some approximate two thousand and
five hundred (2500) property parcels and their respective owners. The Settlement
Nofice informed the absent Class members of the nature and terms of the proposed
seftlement, the date and time of the fairness hearing, the right to object, and the
procedure for objection. Additionally, the Settlement Notice directed Class members to
an Informational website® at which they could review the November 19, 2010
Memarandum of Understanding between the Parties, which further details the terms of

the settlement; and the November 30, 2010 Petition for Attorney Fees and Litigation

Expenses filed by Plaintiffs’ Counsel.

3 The website, which was established by Seitlement Administrator Edgar Gentle, can be reached at
www. perrinedupont.com.
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16.  Additionally, the Setflement Notice was published in the Clarksburg
Exponent newspaper on four separate dates: December 1%, 5%, 15" and 22" 2010;
and in the Shinnston News on three separate dates: Dacember 8™, 16™, and 23", 2010.
Finally, the Notice was published In the Charleston Gazette on December 3", 10™, 17',
and 24",

17.  The Seftlement Notice provided an opportunity for Class Members to file
any written objections to the proposed settlement with the Claims Administrator and with
the Court by December 20, 2010, Only two written objections {o the settlement were
received.

Having heard argument of counsel and the objactions from the class members as
noted herein, and considering the entire record of submissions and testimony In this
case, and all applicable iaw, the Court makes the following Conclusions of Law.

Conclusions of Law

1. The Court finds that the Seftlement Notice in this case was reasonable
and afforded the Class Members an opportunity to be heard prior to approval of the
settlement pursuant to the requirements of Rule 23,

2. Rule 23(e)(2) of the West Virginia Rules of Civil Procedure provides that a
class action may not be dismissed or compromised without approval of the Court. Rule
23 does not provide any more direction for the Court, nor does the common law of West
Virginia. However, it is clear that the primary inquiry of the Court must focus on the
falrness and adequacy of the proposed settlement,

3. This Proposed Settlement affects the interests of the Classes as Certified
by this Court on September 14, 2006, in the “Order Granting Class Certification.”
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Additionally, said class definitions for the medical monitoring class were modified by the
June 14, 2007, "Order Granting Plaintiffs' Motion to Modify Class Definitien and Denying
Defendant DuPont's Motion to Decertify Class.” For purposes of clarity, the Proposed
Seitlement affects the following classes as previously defined by Order of this Court.

a. The Property Class consists of "those who currently own, or whe on
or after December 1, 2003, have owned private real property lying
within the below referenced communities or any other private real
property lying closer to the Spelter Smelter facllity than one or more
of the below referenced communities.” (Sept. 14, 2008, Order at 3).

b. The Medical Monitoring Class consists of "those who currently or at
any time in the past since 1968 have reslded on private real
property in the Class Area for at least the minimum total residency
time for a zone depicted on the map attached hereto as Exhibit A
Zone 1: Minimum fotal residency time of one year since 1960.
Zone 2: Minimum total residency time of three years since 1866,
Zone 3: Minimum fotal residency time of five years since 1966.
Residency time within a zone or zones claser to the former smelter
facility but not meeting the minimum total residency time for a
closer zone Is accumulated with any residency time within a zone

or zones further away in determining total resldency time." (June

14, 2007, Order)

¢ Said Legal Notice, including the map with zones 1, 2, and 3, is attached as Exhiblt 1 to this Order.
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C. The General Provisions as to the geographic area are described as
follows, and the Court further incorporates the boundary map as

prepared and aftached to this Order as Exhibit 1 to be read in

concert with the following description:

i “General Provisions. The initial proposed class area
includes the following communities within Harrison County,
West Virginia, and all other private real property lying closer to
the Spelter Smelter facility than one or more of these
communities: Spelter, Erle, Hepzibah, Lamberl's Run,
Meadowbrook, Gypsy, Seminole, Lumberport, Smith Chapel,
and as further modified to include additional impacted areas as
described in Plaintiffs' air model. The Court finds that private
real property lying within these communities, as well as any
other private reai property lying closer to the Speiter Smelter
facility, has been Impacted by the release of hazardous
substances at or from the Spelter Smelter facility.” (Sept. 14,
2008, Order at 4).

4. In assessing the “fairmess” of a proposed settlement, the Court has
considered the following four factors as provided by persuasive common law from the
Federal District Court of the Eastern District of Virginia: 1) the posture of the case at the
time the settlement was proposed; 2) the extent of discovery that had been conducted;
3) the circumstances surrounding the negotlations; and 4) the experience of counsel In
the area of class action litigation. /n re MicroStrategy, Inc. Securities Litigation, 148
F.Supp.2d 654, 663-665 (E.D. Va. 2001'); Strang v. JHM Mortgage Sec. Ltd. P'ship, 890
F.Supp 499, 501 (E.D. Va. 1905).

5. The Court finds that the Settlement in this action satisfies the fairness test
because it has been negotiated between coungel who are experienced litigators and
can accurately weigh the potential risk of a frial on the statute of limitations defense.

This action has been pending for hearly seven years. In that time, the Parties have
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actively pursued discovery, pre-trigl litigation, a lengthy trial, and a lengthy appeliate
process.

6. Class Counsel, with the aid of their experts, has been able to determine
the nature and strength of the Class Members' claims and to make reascnable
calculations as to damages. Additionally, DuPont has been able to weigh thelr chances
at trial in light of the original verdict and post-judgment interest. Both Parties are
represented by able counsel who are experienced in class action litigation and who
have spent tens of thousands of hours litigating this case. Therefore, under the four
factors enumerated above, this setflement meets the fairness test because: (1) there is
a substantial amount of risk facing both sides such that the settlement provides a fair
compromise of the previously rendered verdict, (2) discovery has been extensively
conducted and the Parties are well aware of the facts of the case, (3) the negotiations
for the settlement were formally and fully conducted at amms length, and (4) both Parties
are ably represented by experience counsal.

7. In determining the “adequacy” of the settlement, the Court looks to the
follawing: 1) the relative strength of the Plaintiffs’ case on the merits; 2) the existence of
any difficulties of proof or strong defenses the Plaintiffs are likely te encounter if the
case goes to trial; 3) the anticipated duration and expense of additional litigation; 4) the
solvency of the Defendants and the likelihood of recovery on a litigated judgment; and
5) the degree of opposition to the settlement. MicroStratégy, 148 F.Supp.2d 665; see
also Strang, 890 F.Supp at 501

8. The Court also finds that the Settiement satisfles the adequacy test.
There is no certainty that the Plaintiffs will prevail at trial if the Settlement is not
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approved. The sole issue of statute of limitations presents an all-or-nothing defense
sich that if Defendants were to prevall, the Plaintiffs would recsive nothing.
Alternatively, if Plaintiffs were to prevail at the trial, the case would nonetheless continue
for years in appeal and the Defendants, uniess they found rellef on appeal, would be
liable for approximately three hundred million dollars ($300,000,000.00), plus post-
Judgment interest acctuing since 2007. Accordingly, both Partles are intimately familiar
and engaged with this case, and have been able to negotiate a fair and adequate
seftlement to eliminate the risk presented to hoth sides by the second trial and future
appellate litigation. Finally, despite the Seftlement Notice provided to the Classes, there
has been very little opposition volced against the settlement. There were only two (2)
written abjections filed agalnst the settlement, and the substance of the objections was
against the claimed litigation expenses of the Aftorneys, not the faimess of the
settlement, Further, of the class members who spoke at the falrness hearing, only two
were strongly opposed to the settiement, and both seemed to believe that cash
payments based on the amount of the original verdicts were superior to remediation and
medical monitoring plans. There are an estimated eight thousand five hundred (8,500)
medical monitoring class members, and approximately two thousand eight hundred
(2,800) property parcels in the two classes, and only two people voiced written
opposition, and only one person voiced opposition to the settlement at the hearing.
Therefore, the Court finds that there is not strong opposition to the seftlement from
within the classes,

9.  Accordingly, the Court finds that the Settlement meets the adequacy test
because although the Plaintiffs have a conditionally affirmed verdict, they face a
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substantial challenge in overcoming the Defendants’ statute of limitations defense.
Without a seitlement, litigation in this case would continue for a minimum of three to five
(3-5) years, as the verdict at the second frial on the statute of limitations would be
appealed to the West Virginia Supreme Court of Appeals by the losing parly, and
potentlally appealed to the United States Supreme Court thereafter. Finally, there is
vary little opposition to the settlement fram the Plaintiff Classes.

10. The Court-appointed Guardian ad fffem in this case has stated to the
Coutrt that she has conducted an independent investigation Into the facts contained In
the record, the Petition for Approval of Setflement, and the Memorandum of
Understanding between the Parties, and that the proposed settlement is fair, just,
reasonable, equitable, and in the best interests of any minor members of the Plaintiff
Classes.

11. The Court FINDS Iin view of all of the circumstances that the proposed
setflement is fair, just, reasonabls, equitable, and In the best interest of the Parties.

Accordingly, the Court ORDERS that:

1. The Petition seeking approval of the Setilement is GRANTED, and,
therefore, the proposed settlement, which is found to be fair, reasonable, and in the best
interests of the Parties, is hereby APPROVED.

2. Defendant DuPont is ORDERED to pay the total sum of seventy million
dollars ($70,000,000.00) to Plaintiffs in accordance with the November 18, 2010,
Memorandum of Undsrstanding, and the prior Order of the Court dated December 23,

2010, which established two separate and distinct Qualified Settlement Funds.
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Additlonally, sald Qualified Settlement Fund Accounts have been established at MVB
Bank by Edgar Gentle at the direction of the Court.

3. Sixty-six milllon ($66,000,000,00) of the total seventy million
($70,000,000.00) payment shall be available to the Plaintiffs as directed by the Court, or
it's designee, for the purposes of paying for remediation services and attorneys' fess
and expenses for Plaintiffs’ Counsel.

4, The remaining four million ($4,000,000.00) of the total seventy miliion
($70,000,000.00) payment shall be made avalilable only for the medical monitoring sub-
class of Plaintiffs as directed by the Court, or the Courf's designee. Said sum shall not
be used for any purpase other than for the sole bensfit of the medical monitoring sub-
class and shall be deposited in the Qualified Settlement Fund Account created solely for
this amount and this purposs. °

5. Defendant DuPont is ORDERED to pay for the cost of a medical
monitoring program on a “pay-as-you-go” basis, consistent with the February 25, 2008,
“Final Order Regarding the Scope, Duration and Cost of the Medical Monitoring Plan,”
except as modifled by the Memorandum of Understanding, for a period of thirty (30)
years. .

8. The Court recognizes that the issue as to the amount of attorney’s fees
and costs fo be awarded remains to be determined. After weighing the evidence

presented at the December 30, 2010, Fairnass Hearing, and such filings as have been

5 The Court recognizes that the Defendants assert that the administeation of the medical monjtoring
progtam should be governed by a proposed executive committes instead of by the Court and the
previously appointed Special Master/ Claims Administrator, Said argument and sccompanying motions,
as well as the exact use of the four million dollars, will be addressed by the Court in a later Order after the
Court has had the fime to review the matter.
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made by the Plaintiffs' Counsel, the Court will promptly make a determination and enter
an Order directing disbursement of fees and costs from the sixty-six million dollar
($66,000,000.00) Qualified Settlement Fund created, in par, for that purpose.

7. The Court further ORDERS that the Defendant DuFont pay such fees as
Incurred by the Guardian ad Jitem. The Court has determined that six thousand two
hundred and fifty dollars ($6,250.00) is a reasonable and fair amount based on the time
expended by the Guardian ad /ifem before and during the Fairness Hearing, which was
stated to the Court as twenty-flve (25) hours of work at a rate determined by the Court
of two hundred and fifty dollars ($250.00) per hour,

8. Finally, as agreed fo in the Memorandum of Understanding, DuPont is
hereby ORDERED to pay the Court's costs associated with this matter, as taxed by the
Clerik of this Court, in the amount of fifty-five thousand thres hundred and thirteen
dollars and eighty-nine cents ($55,313.89), which represents only the actual out-of-

pocket expenses that have been borne by the ¢itizens of Harrison County to date.?

9. It is ORDERED that this Is a full and final seftlement of all claims of the
Plaintiff Classes in this action, that all claims of the Plaintiff Classes in this action are
DISMISSED, with prejudice, against all Defendants, and that the Defendanis are
hereby released from any and all liability assoclated with this litigation, provided that the

Defendants fulfill any and all obligations Ordered herein.

10.  Further, the Court ORDERS that this is a Final Order pursuant to Rule

54(b) of the West Virginia Rules of Civil Procedure and constitutes a “final judgment [as]

¢ Said Taxaton of Costs is Attachment B to this Order,
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there Is no just reason for delay and upon an express direction for the entry of
judgment.”

11. It is ORDERED that any and all prior judgments of liability and damages
against all Defendants in this case are VACATED and shall have no collateral estoppel
or res judicata effect against any Defendant in any pending or future claim against any
of the Defendants arising from the operation or ownership of the zinc smelter that is the
subject of this litigation. However, the Court notes that the judgment in favor of T.L.
Diamond against DuPont, entered on February 15, 2008, which was upheld by the
Suprame Court after a review of the indemnification agreement between T. L. Diamond
and DuPont, shall not be vacated. Additionally, the Final Order which dismissed
Defendants Nuzum Trucking and Joseph Paushel, with prejudice, on or about March 5,
2007, is not vacated. Finally, the jury’s verdict found that the "other entities,” including
Nuzum Trucking, were not liable for negligence, public nulsance, private nuisance,
trespass, and strict liabllity, and those findings are upheld and not vacated.

12.  Further, the pending Motion for Sanctions, filed by the Plaintiffs on
September 8, 2010, is “deemed moot" and thereby withdrawn, according to paragraph 8
of the Memarandum of Understanding. Although the Defendant has requested that “all
pending motions” be deemed moot, upon a review of the record, the oniy other pending
motions are not moot and are related to the administration of the settlement.

13,  Without affecting the finality of this Final Judgment as to the Plaintiff
Classes, the Court hereby retains exclusive jurisdiction over this action, and every
aspect of the interpretation, implementation and enforcement of the Settlement, until the
Settlement has been consummated and each and every act agreed to be parformed by
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the Parties thereto shall have been performed, and thereafter for all other purposes

necessary to interpret and enforce the terms of the Settiement, the Orders of this Court,

and in aid of this Court's jurisdiction and to protect and affectuate lts judgments.

IT IS SO ORDERED.

Finally, the Clerk of this Court shail provide copies of this Order to the following:

David B. Thomas

James S. Armold

Stephanie Thacker

Allen Guthrie & Thomas, PLLC
500 Lee St., East, Suite 800
P.O. Box 3384

Charleston, WV 25333-3394

Edgar Gentle, 1lI

Gentle, Turner, & Sexton

501 Rivarchase Parkway East,
Suite 100

Hoover, AL 35244

Speclal Master

~ 1 - 2 L FE O tARY

Meredith McCarthy
801 W. Main St.
Bridgeport, WV 26330
Guardian ad litem

J. Farrest Taylor

Cochran, Cherry, Givens, Smith,
Lane & Taylor, P.C.

163 West Maln St.

Dothan, AL 3630

ENTER: %‘M“D/ ‘l(/ t;)@/ /
7

Thomas A. Bedall, Cirouit Judge
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TICE

Yi you are a curreat or former property owder or resideat near the former Spclter Smelter facllity in Harrison
Cotnty, Wear Virginia, changes to a Class Action may affect your rights,

Lenora Perrine, ef al
E.J Dupont Da Nemours and Campany, éf af,

Case Not 04.C-296-2

NOTICE OF CHANGES TO MEDICAL MONITORING CLASS DEFINITION

As previously noticed, thé Gitenit Court of Harrison County, West Vieginia
has carlified & cJass aotion in this base againat defendents EL Dupont De
Nemourz and Company, Ino., Meadowbrook Corporation, Matlhiessen
& Hegeler Zine Company, Ine, and TI. Dlamond & Company, fne.

- conceming the formet zlne smelter facitiyy fn Spalies, Hertison Couny,
West Virginla! Prior noties of the cinss action way igsued by the Courl
on Deoomber 21, 2008, “The priot notics and other informetion about the
olbss &otion may be viewad o¢ dovloeded at . In
pddition, & shpy of the prior notice and ather infermation aboul tho oftes
action rasy be obtained by contacting the Class Administrator at

Class Adminlsi{ator, Anbisics, Inc.
10, Box 2002
Chanhagsen, M 333172002
18662330124

‘The Property Class defintilon?® and the efass bovodaries (generally
shiown b fhe below map) set foxth jn the prior notles of the dlass
attion remain unchanged.

Howeyer, the Medieal
as Gl

Proviowsly tho Madical Manitoring Class dofinifion was baged on tots]
residensy Hime withinth 6lass ares £ 217 dave. Hawever, this definition
has been chnnged to requise pn of fotal residsney
timo ginee 1066 depending op where ont Jives or lived within the
class arse. ‘Tole) residency tims of one year sinoe 1966 fs required for
Zono 1. ‘Total residenay time of three years sinco 1566 i5 requiret Ror Zone
2, Total racidenty Ume of five years sihce 1066 12 requited for Zone 3.
Residensy tinte within a2one or zones closer to the former smeites facility
but not meeiing the rowal esidensy fime for o closey zone I aceumulated
with eny redidency Lime withina zone ox 20524 futher awiy in detorminiig
totaY residericy time,

Zone } Ia the zone clostst to the former smeiter facility, and Zones 2 2pd 3
are futher sway Fom the formes smekber Teellity but stiil within the class
area. Zonee 1,2, and 3 are genetelly showvn on this map.
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1£you hisve questions &5 to \whather a parclaular parcs] Wes withinZone 1,
2, or 3, please contact the Class Adminismator.

1€ you previously were in the Medital Mouitoring Class based on
{ofal resiency time of 277 days within the tlass avea but do not have
sulficient vesideney time under ihe amended Medical Monlioring
Clesz defoitlon siafed zhove, You hre 19 longer fz the Medical
Muonltering Glase and Ao 1o longer stpregented by Clast Couniet,
You will need to Lake wirtever aeron you desn epproprime @ prolest
your rights, I any, which will no longor ba pratected fr Uils ¢1ase sotion
and Which Will b2 subject to Jis{tatlone on the timoly bringing of claims.

Tyau meet the Property Clase defindlion nd did pot previousty “opt
out™ of the class action by flling & timely exslagion foym as providid
updér the prior notles, you vemain in fhe ¢lass action for purposes
of the Proporly Class even il you do not mest the amonded Medisal
Monitoring Class definfifon sintod above, Howeyen, Il you mow wish
o opt out of (he tlass action eatirely betauze you wil no looger he
pad of the Medical Monitaring Class, you have unsil Angust 5, Z007
fu submit an exclusion fovim, Otherwise, you will remaln within the
Propecty Class even ifthis means you willnio Jonger be pactof the Medioal
Monfloring Class wnder the smended Medical Monitoring olass definttion.

1t you are a member of ihe Property Class andfor the amended
Medical Monitoring Class and wish fo remat in (he ¢lpss attion, yoit
do not need to £ake any action, Ifyou are « member of the Progerty
Class sndfor the amended Medical Moniloxing Clase and do zol
request exciusion from the class action, you will be baund by any
Jjudgment whethey {avorable ov not or any sptflernent {o {his tage.

“Iip the extent the olass netion clalma scak monktary damages, including
piinftive damages, they only ralate to the Property Class, To the extént
the clase action ctalms geek modical monitoring, they zelate to eligible
fast arsd present residents, whether or not they are-in the Property Clgss.

£ money is avarded Lo the Property Class, Property Class membiets map

be entitfed to o share of that money, If remediation costs endfor medfcal

menitoring ace Awardsd, common funds may ba established to efficiendy -

manags remediation andfor medical monfiodhg on behalfofmultipls class
members, The preisa raonetary, yemediation and/or medical monitoring
sesnedtles and distibution, ifany, sre to be determined in the Class sction
proceedings. Litigation costs and legal fees for plaintfs’ attorneys mey
be deducted fram swards to class members, The elass acilon does not
seck dumages for persoual injuries, and cass members miy ritk
befng barred froin pursulng any such polential claims {a the faturait
thay do not opt out of the cless setiom

16 vou 226 in the Property Clags sndor the emendad Medical Monitoring
Class but do not want 10 be a part of this class sction, yow have tho option
of excleding yourself fam the cless sotion. Your written requeat to be
s¥eluded from the elass netlon must be mailed to the Clazs Adminiskiator
and must jnelids (1) your full name, and (2) your comént mailing
address. You alse must 3lgn the request and cloarly stats your fitention
to be removed Horm the class action. f your fequest s postmarked after
August §, 2007 you mutomatically will be inthudsd in the elass sciien. A
capy of the Hxoluslon Form Jz found below ahd may also be obteined zt
e Speltaralass cor or Wy vonlatting the Class Adninistatar,

PLEASK DO NOT CONTACT THE COURT, THE CLERK'S
OFFICE OR FHE JUDGE, AND FPLEASE DIRECT ANY
QUBSTIONS TO THRE CLASS ADMINISTRATOR.

By order ofthe Honorsbte Thames A, Bedel, Clrauit Court Judge, Ciroule
Cowrt of Harrfson County, West Virginva, Date: , 2007,

TpfalalEfy slege that hazardous subsiznces Mot the forener Spelter Smelses Meeifity

Tava bean Yeleazed onio privats read proprafty In the elses ares tnd (hat Uscle pobatanses have healh

sk, PlaicHis Aligs tht the refhased hazardons subsinnces inoludo armends, cedmbum, nnd Yosd, Specifically, plaindiffe allege thay, as & resull of thesa subithnges, iy &6 aniitled o

and lepal fobs o7 theiy axtemeys, Dalendants disputs thal

1ty damnages, inchuding remwdintion costs, and medical monitering. Plainfls also et punitive dumages, liligaton costs,
i hatances from the Speltec Smaltsr frolbity have covates meenirs cluss

Jant: lelelbl.hi!" i

prope
the plainticfy pxa eniitlod 0 any dasigs, medieal moniloring, orother jelie £ Daf

aex and that the kealth of afasg paembera js ot sk, Defandinty also valse varicus effinmatve definaes,
#The Rroparty Chiss i oomnprtaed of those vwho cumrpnily 0w, er who on of ier Decembes J, 2001 heve cwned, private real property lying within the dftae 4723, exchiding there whe

owned giopery enly beMre Desembic 1, 2003 or only aRer Septembec 14, 2005 {thn date of antey of the Order Qrenting Class Cenlfisation).
3al30, Ihe clasa definians continue to exelode dolendants fn the cace, any enlity Inwhich a dsfendant in Gt cass has a controlfing intecest, or & cureat tinployss, offieer,

-

Tegreasamstive, helt, euconesor, sssien, of apousa of 6 defindantin the s35¢,

ot o o e A oy m ey o A T A

1 MUSTMAIL BY AUGUST 6, 2007

dirsomor, legel

———————— it e Anan

In the Direult Courl of Hamison County, West Virginta Lemara Perins, ¢l . v. £, Dupont De Nemovrs and Compaly, ¢taf, Care No. 04-G-206-2

(Print oF Typs} Hall to:
Fult Name: Clags Adminlstrator, Anatylics, Ing,
et i Last L PO, Box 2602
Channzssen, MM £4517.2002
Current Mafing Addrega:
. { ) -
Cily Stafa Zip (it inown) Talophone Number (oponal}
§ 8o nof wizh to be a Mambar of the Clage Aclion.
1 nave reat e Notice Bf Ghanges To Medlcal Maniladng
Clase Dafinitloh Ia ths abova-rafesenced cans, Sonaos ~ Tl
ey ey ASARA PAEA  FIEEATE ‘W oYL WmIia7l EIATZ

ANANAARENFE=——————bRaa AWy

4 'yen




Mumbeir: Q00614
Aassesned L.
The exact sum of Fifty
wietimeas van
Oase y Od-0-298

sasessnent conducted at

MERRTSON COUNTY COURTHOUSE
CLARKSEURE, WY 26201 ’

Digtribution Lo AcCHUNLS. ..
1001 OTHER PARTIES

S0z COURT REPQRTER

4014 DOMESTIC VIOLENCE-LE

frrLl ‘At

s 8 ESSMENTN
. T. DUPONE DE MRMOWRS & C0.
Five Thousand Thres Mundred Thirteen Dollars

and #% Cants
LEMORA DERRINE KT, Al

AS9naA 13111A

January 0%, 200

ERE, 3L .8

pesess bBug Retrib O

DONALD L KOPRP XTI, CLERK

m. %_‘ e T e ——— T

Qaputy .
405.00 4013 PARENT FO-MEDTATION 25835 .34
S70.00 1004 BMERIFF®S FEES L0C
nORRE, B8 1003 POSTAGE/CORIES R2EET LA
!

"ITTIATO 'YW OUMINLL HEIGOYT ) 167 L ‘fipn



Donald L. Kopp I, Clerk
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5/7/2007

7/11/2007

9/10/2007

9/12/2007

10/15/2010

'l

ChRAE "ON

Ctork of the Crncwit Count
%W 'gﬁm% Telephane (304) 624-8635

Fax (304) 624-8710

301 WEST MAIN STREET
CLARKSBURG, WEST VIRGINIA 26301 Katen G. Nestor
Chiaf Dapury
Lenora Perrine Et. Al Gary W. Rich
04-C-296-2
E.l. DuPont D E Nrmours & Co. David Thomas
Taxation of Cost
Postage to Mall 1,500 Quastionnaires {.42) $630.00
Return Postage {42} $630.00
lurors paid for Orientation $22,476.69
Jurors seated & 2nd Orjentation $12,748.79
Jury 9/24 - 10/5/07 $5,197.00
Jury 10/8/07 - 10/18/07 $5,197.00
/i
lurors o ) $6,051.28
Sub Total $52,930.77
Questlonnaires Mail 1481 . $656.04
(.44) Return Postage 1259 $553.96
Letter to Jurors 448 o 0$197.12
Sub Total $1,407,12
Court Reporter §570.00
Filing Fee $145.00
Jury Costs to SHC $1.00
Docket Fee $10.00
For Service : $250.00
Sub Total $976.00
Grand Toftal $55,313.89
Cost to be patd by Defendants
agpnp 19189 113034 'Y OWANUI wrazab o |17 'y ‘tep




