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(Citeas: 217 F.R.D. 389)

United States District Court, S.D. West Vir-
ginia.
Raymond FLOREN, Plaintiff,
V.
Earl WHITTINGTON, et al., Defendants.
No. CIV.A. 2:02-1083.

Oct. 2, 2003.

Arrestee bringing civil rights action against
arresting officer, supervisors, and municipal-
ity moved to compel production of person-
nel files and internal affairs files of all police
officers of the municipality. The District
Court, Haden, J., held that arrestee was enti-
tled to discovery of requested files subject to
prospective redaction and prospective pro-
tective order.

Ordered accordingly.

West Headnotes

[1] Federal Courts 170B 0::: 411

170B Federal Courts
170BVI State Laws as Rules of Decision
170BVI(C) Application to Particular
Matters
170Bk411 k. Constitutional and
Civil Rights in General; Waiver. Most Cited
Cases
Although a state court case is not dispositive
of issue of discoverability of evidence in
federal civil rights case, as a matter of com-
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ity, state interests in relevant state doctrine
should be taken into account.

[2] Privileged Communications and Con-
g, T

b}
e

fidentiality 311H ~""""351
311H Privileged Communications and Con-
fidentiality

311HVI Public Officers and Records

311Hk351 k. Official Information in

General. Most Cited Cases

(Formerly 410k216(1))
There is a general presumption against invo-
cation of an official information privilege,
however denominated, in § 1983 cases. 42
U.S.C.A. § 1983.

[3] Privileged Communications and Con-
E\
fidentiality 311H "*-"' 366

311H Privileged Communications and Con-
fidentiality

311HVI Public Officers and Records

311Hk366 k. Personnel Files. Most

Cited Cases

(Formerly 170Ak1593)
Subject to prospective redaction and pro-
spective protective order, arrestee bringing
civil rights action against arresting officer,
supervisors, and municipality was entitled to
discovery of personnel files and internal af-
fairs files of all police officers of the mu-
nicipality, except that files of non-defendant
officers containing no citizen complaint, in-
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ternal investigation, or other record of disci-
plinary action need not be produced, where
defendants merely made conclusory claims,
unrelated to any particular piece or type of
information, that discovery of personnel

files would disseminate highly private in-

formation, threaten the safety of officers and
their families, and harm investigative and
citizen complaint candor.

*390 Roger D. Forman, Esquire, Jason E.
Huber, Esquire, Forman & Crane, Charles-
ton, WV, for Plaintiff.

Michael D. Mullins, Esquire, Steptoe &
Johnson, Charleston, WV, for Defendant
Whittington.

John F. McCuskey, Esquire, Virginia Ann
Grottendieck, Esquire, Shuman, McCuskey
& Slicer, Charleston, WV, for Defendants
Rigney, Coleman, City of Dunbar.

MEMORANDUM OPINION AND
ORDER GRANTING MOTION TO
COMPEL

HADEN, District Judge.

Pending are Plaintiff's Exceptions and Ob-
jections to the Honorable Magistrate Judge
Stanley's Order Denying the Plaintiff's Mo-
tion to Compel.

By Order entered September 5, 2003, the
Magistrate Judge summarized a telephone
conference with counsel held September 4.
Floren v. WhittingtonC.A. No. 2:02-1083,
slip op. at 1-2 (S.D.W.Va. Sept.5,
2003)(Order). The Magistrate Judge's Order
states, “The parties advised the court that
they had resolved all disputes except for
those relating to Plaintiff's request to review
the personnel files and internal affairs files
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of all Dunbar police officers.”™* Id. Based

on a finding the Plaintiff had shown the ma-
terials arguably relevant and Defendants had
made a threshold showing of specific harms
likely to result from their disclosure, the
Magistrate Judge directed Defendants to
submit the personnel files of all Dunbar po-
lice officers who served during the admini-
stration of Mayor Rigney and Chief Cole-
man forin camerareview.lId. at 2.

FN1. No party disputed this account.
Although Plaintiff's motion refers to
disputes over Requests for Produc-
tion numbers 2, 4, 5, 7, 8, 9, and 11,
the Court assumes for purposes of
this Order that the motion to compel
is now limited to the personnel and
internal affairs files, as the Magis-
trate Judge specified.

[1] On September 18 the Magistrate Judge
reported she had received a ten-inch high
stack of documents that she reviewed con-
sistent withManns v. Smith181 F.R.D. 329
(S.D.W.Va.1998),Rollins v. Barlow, 188
F.Supp.2d 660 (S.D.W.Va.2002King V.
Conde, 121 F.R.D. 180 (E.D.N.Y.1988), and
Maclay v. Jones208 W.Va. 569, 542 S.E.2d
83 (2000Y™ Floren, slip. op. at 1 (Sept. 18,
2003) (Order). Without further discussion,
the Magistrate Judge concluded:

FN2. Maclay, as a state case, is not
dispositive of this issuesee King v.
Conde, 121 F.R.D. at 187 (“Ques-
tions of privilege in federal civil
rights cases are governed by federal
law.”) (collecting cases). But the
Court recognizes that, “as a matter of
comity,” state interests in relevant
state doctrine should be taken into
account.Kelly v. City of San City,
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114 F.R.D. 653, 656 (N.D.Cal.1987).

Interestingly, inMaclay the state
court supports the conclusion this
Court ultimately reaches in this ac-
tion:

The panoply of projected horrors
that Defendants forecast, absent the
adoption of a law enforcement
privilege, can be avoided through
the use of in camera inspections
and carefully crafted protective or-
ders. Accordingly, we hold that re-
cords and information compiled by
an internal affairs division of a po-
lice department are subject to dis-
covery in civil litigation arising out
of alleged police misconduct if,
upon an in camera inspection, the
trial court determines that the re-
guesting party's need for the mate-
rial outweighs the public interest in
maintaining the confidentiality of
such information.

The trial court, in weighing this is-
sue of confidentiality versus dis-
closure, should consider whether
any perceived adverse effects to
the public interest in maintaining
confidentiality can either be elimi-
nated or reduced through the use of
an appropriately drawn protective
order, which carefully constricts
the manner in which such informa-
tion is disseminated and the parties
to whom it is provided. Where ap-
propriate, the use of protective or-
ders is preferential to the total non-
disclosure of requested materials
that are otherwise subject to dis-
covery.
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Maclay,542 S.E.2d at 90.

The court finds that the materials are not
relevant, and that specific harms are likely
to result from the disclosure of the re-
quested materials. The court further finds
that the public interest in maintaining the
confidentiality of such information out-
weighs Plaintiff's need for the material.
*391 Accordingly, it is hereby ORDERED
that Plaintiffs Motion to Compel is
DENIED.

Floren, Sept. 18 Order at 2.

In general, “parties may obtain discovery
regarding any matter, not privileged, that is
relevant to the claim or defense of any party
.... Relevant information need not be admis-
sible at the trial if the discovery appears rea-
sonably calculated to lead to the discovery
of admissible evidence.” Fed.R.Civ.P.

26(b)(1).

Plaintiffs Complaint alleges Defendant Po-
lice Officer Whittington violated his consti-
tutional rights by arresting him after Plaintiff
directed Whittington to leave his property,
which the officer had entered without per-
mission and for no official purpose. Plaintiff
claims false arrest, excessive force, unlawful
retaliation, malicious prosecution, and mu-
nicipal and supervisory liability, as well as
state law claims.

Under Monell v. Dep't of Social Services,
436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d
611 (1978), local governments may be liable
for damages, as well as declaratory and in-
junctive relief whenever:

the action that is alleged to be unconstitu-
tional implements or executes a policy

© 2009 Thomson Reuters/West. No Claim to Orig. Ufy.GVorks.
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statement, ordinance, regulation, or deci-
sion officially adopted and promulgated by
that body's officers. Moreover ... local

governments ... may be sued for constitu-
tional deprivations visited pursuant to

governmental “custom” even though such
a custom has not received formal approval
through the body's official decision-

making channels.

Monell, 436 U.S. at 690-91, 98 S.Ct. 2018.
Monell allows the imposition of government
liability when conduct reflects “practices of
state officials so permanent and well settled
as to constitute a ‘custom or usage’ with the
force of law.”Id. at 691, 98 S.Ct. 2018. Li-
ability is attributed to the municipality in
custom-type cases through a policy maker's
actual or constructive knowledge of, and
acquiescence in, the unconstitutional custom
or practice. See, e.g., Randall v. Prince
George's County, Md.302 F.3d 188, 210
(4th Cir.2002)(“In order for liability to at-
tach, (1) the municipality must have ‘actual
or constructive knowledge’ of the custom
and usage by its responsible policymakers,
and (2) there must be a failure by those poli-
cymakers, ‘as a matter of specific intent or
deliberate indifference,’ to correct or termi-
nate the improper custom and us-
age.”)(citing Spell v. McDaniel,824 F.2d
1380, 1390 (4th Cir.1987)).

Here, Plaintiff alleges “the failure of said
Defendants to adequately train, supervise,
and discipline its police officers regarding
unlawful and retaliation [sic], malicious
prosecution and abuse of process against
citizens for simply exercising the Federal
and State constitutional rights.” (Compl.q
32.) The Dunbar Police Department's han-
dling of complaints, particularly citizen
complaints, its internal investigations and
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their results are all potentially relevant to
these issues.

[2] King v. Conde, suprauccinctly summa-
rizes the important federal interests in broad
discovery and truth seeking as well as the
interest in vindicating important federal sub-
stantive policy such as that embodied in sec-
tion 1983. King, 121 F.R.D. at 187. *©
‘[O]rdinarily the overriding policy is one of
disclosure of relevant information in the in-
terest of promoting the search for truth in a
federal question case.’Id. (quotingBurke

v. New York City Police Dept,15 F.R.D.
220, 225 (S.D.N.Y.1987)). The Court ac-
knowledgesKing involves only the files of
police officers who are defendants, avoiding
the “more vexing issues raised when records
of other officers are sought in an attempt to
prove the practice and policy of a municipal
government.”ld., 121 F.R.D. at 185. How-
ever, this does not undermine the general
principles King enunciates so well. In par-
ticular, there is a general presumption
against invocation of an official information
privilege, however denominated, in § 1983
cases.See Manns v. Smith, suprd8l
F.R.D. at 330 (citingKing, 121 F.R.D. at
198).

[3] Defendants contend discovery of internal
affairs and personnel files would 1) dissemi-
nate highly private information, 2) threaten
the safety of officers and their families, and
3) harm investigative and 4) citizen com-
plaint candor. Defendants simply put for-
ward these conclusory harms and do not
*392 relate them to any particular piece or
type of information.King examines such
potential harms at length. Summarizing: 1)
the “privacy interest in this kind of profes-
sional record is not substantial ... and should
be especially limited in view of the role

© 2009 Thomson Reuters/West. No Claim to Orig. Ufy.GVorks.
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played by the police officer as a public ser-
vant[.]” King, 121 F.R.D. at 191. 2) Safety
concerns may be dealt with by redaction “if
a real and credible danger is posed by dis-
closure.”Id. 3) Courts “should be wary of
relying” on the argument investigative can-
dor would be harmed, which is “probably
overstated[.]” “In sum, disclosure to civil
rights litigants is probably a minute influ-
ence on officers' candorld. at 193. 4) “The
more persuasive hypothesis is that disclo-
sure will have no influence on citizen com-
plaints.”1d.

Considering the general principles of truth

seeking in discovery, its broad application to
any relevant material not privileged, the

general presumption against invocation of
privilege in § 1983 cases, and Defendants'
failure to enunciate specific harms flowing

from this information's disclosure, the Court

ORDERS as follows:

1. Plaintiff's objections to the Magistrate
Judge's denial of Plaintiff's motion to com-
pel with regard to the personnel files of all
Dunbar police officers who served during
the administration of Mayor Rigney and
Chief Coleman ar8USTAINED;

2. The motion to compel iISRANTED;
except files of non-defendant officers con-
taining no citizen complaint, internal inves-
tigation, or other record of disciplinary ac-
tion need not be produced;

3. The Clerk shall file the records produced
by Defendants in response to the Magistrate
Judge's September 3 Order, and which ac-
company this Order, und8EAL;

4. By October 10, 2003, Defendants may
propose redactions and/or terms of a protec-
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tive order applicable to these materials,

specifying particularly the items to be re-

dacted/protected and the reasons therefor;
and

5. Following redaction and/or entry of a pro-
tective order, and subject thereto, the records
shall be released to Plaintiff's counsel.

The Clerk is directed to send a copy of this
Memorandum Opinion and Order to counsel
of record. The Memorandum Opinion and
Order is published on the Court's website at
http://www.wvsd.uscourts.gov.

S.D.W.Va.,2003.
Floren v. Whittington
217 F.R.D. 389

END OF DOCUMENT
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