
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

OHIO VALLEY ENVIRONMENTAL
COALITION, et aI.,

Plaintiffs,

v.

UNITED STATES ARMY CORPS OF
ENGINEERS, et aI.,

Defendants,

ARACOMA COAL COMPANY, et. aI.,

Intervenor-Defendants

)

)
)
)
)

)

) Civil Action Nos. 3 :05-cv-0784

) 3:06-cv-0438
)

)

)

)
)
)

)

)

)

UNITED STATES' MOTION TO STAY ALL PROCEEDINGS REGARDING THE
MINGO LOGAN COAL COMPANY'S SPRUCE NO.1 PERMIT FOR 30 DAYS

The United States hereby moves this(Cour to stay all proceedings regarding the Mingo

Logan Coal Company's Spruce No.1 Permit for a period of 30 days, for the United States Ary

Corps of Engineers ("Corps") to consider a request by the United States Environmental

Protection Agency ("EP A") that the permit be suspended, modified, or revoked. The grounds for

this motion are as follows:

1. On Januar 22, 2007, the Corps issued individual Clean Water Act Permit No.

199800436-3 to the Mingo Logan Coal Company ("Mingo Logan"), authorizing the discharge of

fill material into waters of the United States associated with the Spruce No.1 mine located in

Logan County, West Virginia. (the "Spruce No.1 Permit").

2. On Januar 30, 2007, Plaintiffs fied a Motion for Leave of Court to File a Fourh

Supplemental Complaint for Declaratory and Injunctive Relief (Doc. # 250) in this case,
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challenging the Spruce No.1 PermitY

3. Following a hearing on Februar 1,2007 regarding Plaintiffs' motion for temporar

restraining order, Mingo Logan agreed to restrict mining activity to certain disturbed areas,

unless notice was provided to Plaintiffs. (Doc. # 257). On June 6, 2008, Mingo Logan provided

notice of its intention to expand the area of land disturbance by 170 acres.

4. On July 16,2009, Mingo Logan fied a Motion for Summary Judgment

on Plaintiffs' claims regarding its Spruce No.1 Mine. (Doc. # 444). Responses to the Motion

are due to this Cour on September 4,2009. (Doc. # 458).

5. On September 3, 2009, EP A sent a letter to the District Engineer for the Corps'

Huntington District, requesting that the Corps use its discretionar authority under 33 C.F.R. §

325.7 to suspend, revoke or modify the permit. In the letter, EPA asserts that new information

and circumstances have arisen since the issuance of the permit in January, 2007 which justify

reconsideration of the permit decision. A copy ofEPA's letter is submitted with this motion.

6. The Corps has not had an opportunity to determine whether the information provided by

EP A warants the exercise of its discretionar authority to suspend, modify or revoke the permit.

The Corps requests that it be permitted a period of 30 days to evaluate the information provided

by EP A and consider the EP A request.

7. For the foregoing reasons, the United States requests that all proceedings regarding the

Spruce No. 1 Permit be stayed for a period of 30 days. Y

liThe Motion for Leave was granted and the Fourth Supplemental Complaint was filed on June

19,2007 (Doc. # 318).

YIn the alternative, the United States moves to extend by 30 days, until October 5,2009, the time

in which to file its response to the Mingo Logan Motion for Summar Judgment.
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8. Counsel for Plaintiffs do not oppose this motion, on the condition that Plaintiffs' date for

response to the Mingo Logan motion for summar judgment is also subject to the stay.

9. Intervenor Mingo Logan Coal Company opposes this motion. Counsel for Intervenor

advised that Intervenor's response to this motion will be filed on or before September 9,2009.

September 4, 2009
Respectfully submitted,

JOHN C. CRUDEN
Acting Assistant Attorney General
Environment & Natural Resources Division

Is/Cynthia J. Morris
CYNTHIA 1. MORRS, Trial Attorney
U.S. Deparment of Justice
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
Tel: (202) 616-7554

OF COUNSEL:

RUTH ANN STOREY, Trial Attorney
U.S. Department of Justice
Natual Resources Section

P.O. Box 663
Washington, D.C. 20044-0663
Tel: (202) 305-0493

DEBRA TABOR
U.S. Ary Corps of Engineers
Huntington, WV

ANND.NAVARO
Special Attorney, U.S. Deparment of Justice
U.S. Army Corps of Engineers
550 Main Street, Room 10032
Cincinnati, Ohio 45202
Tel: (513) 684-3083

RUSSELL W. PETIT
U.S. Ary Corps of Engineers
Washington, D.C.

Case 3:05-cv-00784   Document 459    Filed 09/04/09   Page 3 of 10



~\"tE.O StA~-- '(-\5
i ~ ~l~~\, ..;\"1- ~

"" PR()~Û

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION /I

1650 Arch Street

Philadelphia, PennsylvanIa 19103-2029

Colonel Robert Peterson
District Engieer
U.S. Ary Corps of Engineers, Huntington District
502 Eighth Street
Huntington, West Virginia 25701-2070

SEP 3 2009

Re: PN 199800436-3; Mingo Logan Coal Company; Spruce No.1 Surace Mine

Dear Colonel Peterson:

The U.S. Environmental Protection Agency (EPA) requests that the Huntington Distrct
use its discretionar authority provided by 33 CFR 325.7 to suspend, revoke or modify the permit
issued authorizing Mingo Logan Coal Company to discharge dredged and/or fill material into
waters of the United States in conjunction with the constrction, operation, and reclamation of
the Spruce Fork No.1 Surace Mine located in Logan County, West Virginia. The project as
permitted encompasses approximately 2,278 acres with six valley fills and associated sediment
control strctures directly impacting 10,630 linear feet of ephemeral stream chanels, 32,491
linear feet of intermittent stream chanels, 825 linear feet of perennial chanels and 0.12 acres of
wetland within tributaies to Spruce Fork of the Little Coal River. EPA believes that
reevaluation of the circumstances and conditions ofthe permit is in the public interest.

Since issuace of the permit in Januar 2007, new information and circumstaces have
arsen which justify reconsideration of the permit. Based upon prior research and confirmed in
2008 by research conducted by EP A, we are concerned data were available and was not evaluated
as par of the review for the 2007 permit which is directly relevant to the Corps determination of
whether or not the project would comply with the requirements of the Clean Water Act (CW A)
and the National Environmental Policy Act (NEP A). In paricular, we are concerned about the

project's potential to degrade downstream water quality, and to cause or contribute to potential
excursions of West Virginia's narative water quality standards. Also, there is additional
information which demonstrates the project's potential contribution to cumulative impacts within
the Coal River Watershed. Additional valley fill minimization techniques such as fuher
backstacking material on-site where appropriate, inclusion of sidehil fills with stream
relocations, or other design modifications to ameliorate water quality impacts need serious
consideration for the Mingo Logan Coal Company facility. Scientific and field observations
strongly suggest that compensatory mitigation measures heretofore accepted by the U. S. Ary
Corps of Engineers, such as on-site stream creation, may not result in fuctional replacement
with specific observable performance criteria.

o Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474
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Recent data and analyses have revealed that downstream water quality impacts have not
been adequately addressed by the permit especially in light of clear evidence that effuent from
valley fill sedimentation ponds is very likely to elevate conductivity and thus negatively affect
healthy aquatic communities. The Little Coal River watershed contains the largest number of
impaired stream miles in the Central Appalachian Ecoregion in West Virginia. Both Spruce Fork
and the Little Coal River have approved total maximum daily loads (TMDLs) for iron,
aluminum, selenium (Spruce Fork TMDL), pH, sediment and fecal coliform bacteria. The
TMLs identified mining as a source for many of these impaients and this project wil likely
discharge these same pollutats into these watersheds. The Spuce Fork watershed has 26
impaired streams, including Seng Camp Creek. Seng Camp Creek is listed on the CW A 303( d)
list às biologically impaired. Both Pigeonroost Branch and Oldhouse Branch are not listed for

. water quality impairments and may be providing clean freshwater dilution to Spruce Fork which
has measured conductivity readings above 500 IlS/cm. Ths should be considered in a re-
evaluation of the permit. We~t Virginia Stream Condition Index scores indicate that the stream is
already in poor condition.

The CW A Section 404(b)( 1) Guidelines (23 0.1 O(b)( 1)) state that "no discharge of
dredged or fill material shall be permitted if it causes or contributes, after consideration of
disposal site dilution and dispersion, to violation of any applicable State water quality standard."
In addition, the Guidelines prohibit any discharge of dredged or fill material which would cause
or contrbute to signficant degradation of the aquatic ecosystem, with special emphasis placed on
the persistence and permanence of effects, both individually and cumulatively. The Final
Environrental Impact Statement (EIS) for this project states, that "(A)n increase in tota
dissolved solids is expected in the early stages of the project when clearing and fillng of each
valley fill site begins. This tempora increase would be expected to retur to pre-mining
conditions as areas are regraded and revegetated." The scientific literatue as well as many State
watershed reports have consistently shown that this assertion is not technically supportble.
These studies and reports indicate that surace mining with valley fills in Central Appalachia is
strongly related to downstream biological impairment. They also show that surace mining
impacts on aquatic life are strongly correlated with ionic strength (conductivity) in the Centrl
Appalachian stream networks. This increase in conductivity impairs aquatic life use, is persistent
over time, and canot be easily mitigated or removed from stream chanels.

EP A is concerned that the permit decision document and the EIS prepared pursuant to
NEP A do not reflect the data and analyses included in the studies referenced above and attached,
and their implications regarding water quality impacts associated with surace coal mining.
These studies together with information currently available regarding impairments of streams
within the Spruce No. 1 mine project area strongly suggest that fuer water quaity degrdation
and water quality exceedences may occur as a result of new mining activities at Spruce No. 1
Mine. EPA also believes that ths project's consistency with the data and assumptions
underlying the existing TMDLs approved in 2006 requires fuher investigation. Based on
information available, EPA is concerned about the likelihood that the project may cause or
contribute to a violation of the State's water quality stadards or anti degradation policy.

As stated above, the Guidelines require consideration of impacts individualy and
cumulatively. There is new evidence of potential significant cumulative impacts within the sub-
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watershed, and even within the larger 8-digit HUC sub-basin, due to mining activities. In
addition to historic and ongoing mining, there are 11 additional mining projects proposed within
the Coal River Sub-basin. These include four pending projects under consideration within the
enhanced coordination review process established in the Memorandum of Understanding Among
the Us. Department of the Army, Us. Department of the Interior, and the Us. Environmental
Protection Agency Implementing the Interagency Action Plan on Appalachian Surface Coal
Mining signed June 1 1, 2009. Furhermore, there are six other permits which have been issued
by the Corps, but for which work has not yet commenced due to ongoing litigation, and one new
proposal issued on Public Notice. Thesè 1 i additional proposed projects in the Coal River Sub-
basin, if constructed as proposed, would impact approximately 33.7 miles (1 78,122 linear feet) of
stream chanels. Given the past, present, and proposed futue mining activities within the Coal
River Sub-basin, EP A believes that a more comprehensive and robust cumulative impacts
analysis should be underten consistent with the requirements of the Guidelines and NEP A.

In light of these potential significant cumulative impacts to the watershed and latest
information about water quality impacts associated with surace mining with valley fill
operations, the mitigation plan should be re-evaluated to ensure that we are achieving fuctional
replacement of the lost aquatic resources. The mitigation plan included the creation of on-site
stream chanels through the use of sediment ditches. EP A has consistently objected to the use of
these ditches as compensation for lost headwater stream chanels. These chanels are often only
evaluated for success utilzing strctual performance criteria and not incorporating biological

and chemical performance criteria to ensure success. Without monitoring to ensure restored or
created streams provide chemical, physical and ecological functional replacement for streams
being destroyed by mining activities, these chanels wil only serve as a conduit for pollutants
from the site to downstream waters. It is unlikely that the proposal as permitted will achieve
fuctional replacement.

Given our concerns regarding this project in light of potential water quality excursions,
signficant degradation of aquatic resources and inadequate mitigation, EP A recommends that the
Corps use it discretiona authority provided by 33 CFR 325.7 to suspend, revoke or modify the

permit after re-evaluating the project to ensure protection of the aquatic communities on site and
downstream. In addition, we believe that because of the new information and circumstaces the
COE should prepare a supplementa EIS under CFR 1502.9(c)(I)(ii).

Should you have any questions please feel free to contact me, or have your staff contact
Mr. Jeffey Lapp, Associate Director, Offce of Environmental Programs, at 215-814~271 7 or by
emaIl at lapp.jeffrey~epa.gov.

Enclosure

c2 :iliam C. Early .
r ¿ctng Regional Adminis ra,
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

OHIO V ALLEY ENVIRONMENTAL
COALITION,et aI.,

Plaintiffs,

v.

UNITED STATES ARMY CORPS OF
ENGINEERS, et aI.,

Defendants,

ARACOMA COAL COMPANY, et. aI.,

Intervenor-Defendants

)
)

)
)

)
)

) Civil Action Nos. 3:05-cv-0784

) 3:06-cv-0438
)
)

)

)
)

)

)
)

)

(PROPOSED) ORDER

Pending is the United States' ~otion to Stay All Proceedings Regarding the Mingo Logan

Coal Company's Spruce No.1 Permit for 30 Days. For reasons apparent to the Court, the Court

GRANTS the motion.

All proceedings regarding the Mingo Logan Coal Company's Spruce No.1 Permit wil be

stayed until October 5, 2009. The United States wil fie with the Cour a status report on or

before October 5,2009.

The Cour DIRECTS the Clerk to send a copy of this Order to counsel of record and any

unepresented parties.

ENTERED: September _, 2009

ROBERT C. CHAMBERS
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

OHIO V ALLEY ENVIRONMENTAL
COALITION, et aI.,

Plaintiffs,

v.

UNITED STATES ARMY CORPS OF
ENGINEERS, et aI.,

Defendants.

)

)
)

)
)

)

) Civil Action Nos. 3:05-cv-0784

) 3:06-cv-0438
)

) CERTIFICATE OF SERVICE
)
)

)

I hereby certify that on this 4th day of September, 2009, I electronically fied the foregoing
"Motion for Stay of Proceedings Regarding Mingo Logan Coal Company's Motion for Sumary
Judgment" and (Proposed) Order with the Clerk of the Cour using the CM/MF system which
wil send notification of such fiing to the following:

Joseph M. Lovett
Derek O. Teaney
Appalachian Center for the Economy and the
Environment
P.O. Box 507
Lewisburg, West Virginia 24901
(304) 645-9006

James M. Hecker
Trial Lawyers for Public Justice
1825 K Street, N.W. Suite 200
Washington, D.C. 20006
Counsel for Plaintif

Robert G. McClusky
James R. Snyder
Jackson & Kelly PLLC
1600 Laidley Tower
P.O. Box 553
Charleston, WV 25322

Terr R. Samons
Samons Law Offces, PLLC
P.O. Box 1747
Gilbert, WV 25621

W. Howard Samons, II
Law Offce ofW. Howard Samons II
2768 Pennsylvania Ave.
Charleston, WV 25302

James S. Crockett
Allyn G. Turner
Andrew B. McCallster
Spilman Thomas & Battle, PLLC
P.O. Box 273
Charleston, WV 25321-0273

/s/ Cynthia J. Morris
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