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Stream Protection Rule

Proposed General and Surface Mining Rule Text

(Parts 700, 701, 777, 779, 780, 785, 800, 816, and 824)

Note 1:  This document uses Word’s track changes function to illustrate how the draft rule text differs from the existing rules.

Note 2:  This draft rule text has not been fully reviewed or approved by the Office of the Solicitor.  Further changes are likely following that review.

§ 700.11  Applicability.
(a)  ***

(b)  ***

(c)  ***

(d)  Termination of jurisdiction.  (1)  A regulatory authority may terminate its jurisdiction under the regulatory program over the site of a completed surface coal mining and reclamation operation, or portion thereof, when—
(i)  Initial regulatory program sites.  The regulatory authority determines in writing that under the initial program, all requirements imposed under subchapter B of this chapter have been successfully completed.
(ii)  Permanent regulatory program sites.  (A)  The regulatory authority determines in writing that under the permanent program, all requirements imposed under the applicable regulatory program have been successfully completed or, where a performance bond or financial assurance was required, the regulatory authority has made a final decision in accordance with the regulatory program counterpart to part 800 of this chapter to release the performance bond or financial assurance fully.
(B)  When a financial assurance has been posted under § 800.18 of this chapter and that assurance remains in effect after release of all performance bonds, the regulatory authority may terminate jurisdiction over all aspects of the site except for those covered by the financial assurance.

(2)  Following a termination under paragraph (d)(1) of this section, the regulatory authority must reassert jurisdiction under the regulatory program over a site if it is demonstrated that the bond release or written determination referred to in paragraph (d)(1) of this section was based upon fraud, collusion, or the intentional or unintentional misrepresentation of a material fact, which includes the discovery of a discharge requiring treatment of mining-related parameters of concern, as that term is defined in § 701.5 of this chapter, after termination of jurisdiction. 
(3)  The provisions of paragraph (d)(1) of this section do not apply to the domestic water supply replacement requirements of § 817.40 of this chapter or to the structural damage repair or compensation requirements of § 817.121(c)(2) of this chapter.
§ 701.5  Definitions.  

Adjacent area means the area outside the actual or proposed permit area that could experience adverse impacts from the surface coal mining operation or underground mining activities, including potential impacts from any subsidence that may occur as a result of underground operations.  The scope of the area covered by this term will vary with the context in which it appears in this chapter; i.e., the scope will be determined by the nature of the resource or resources to which each rule refers. 
Approximate original contour means that surface configuration achieved by backfilling and grading of the mined area so that the reclaimed area closely resembles the general surface configuration of the land prior to any mining activities or related disturbances and blends into and complements the drainage pattern of the surrounding terrain, as documented by landform measurements and analyses conducted before, during, and after mining and reclamation.  All highwalls and spoil piles must be eliminated to meet the terms of the definition, but those terms do not prohibit the approval of terracing under § 816.102 or § 817.102 of this chapter, the retention of access roads in accordance with § 816.150 or § 817.512 of this chapter, or the approval of permanent water impoundments that comply with §§ 816.49, 816.56, and 780.24(b) or §§ 817.49, 817.56, and 784.24(b) of this chapter.  For purposes of this definition, the term “mined area” does not include excess spoil fills and coal refuse piles.

Backfill means both the earthen materials placed in the void resulting from an excavation to extract coal and the process of placing those materials in the void.

Biological condition means the status of aquatic biological resources within a stream or segment of a stream, identified through the application of a multimetric biological assessment protocol in accordance with § 780.19(e) of this chapter.

Cumulative impact area means the area, including the actual or proposed permit area, within which impacts resulting from an actual or proposed mining operation may interact with the impacts of all previous and anticipated surface and underground coal mining on surface-water and groundwater systems, including the impacts that existing and anticipated mining will have during mining and reclamation and after final bond release.  At a minimum, anticipated mining must include—
(a)  The proposed operation; 
(b)  All existing surface and underground coal mining operations; 
(c)  Any surface or underground coal mining operation for which a permit application has been submitted to the regulatory authority; 

(d)  Any surface or underground coal mining operation for which a request for an authorization, certification, or permit has been submitted under the Clean Water Act; and 
(e)  All existing and proposed coal mining operations that are required to meet diligent development requirements for leased Federal coal and for which a resource recovery and protection plan has been either approved or submitted to and reviewed by the authorized officer of the Bureau of Land Management under 43 CFR 3482.1(b). 
Digital terrain model means [To be completed by AOC team].

Durable rock means [To be completed by AOC team].

Ecological function, with respect to streams and wetlands, means the—

(a)  Role that the stream or wetland plays in the hydrologic regime;

(b)  Role that the stream or wetland plays in the transformation and movement of nutrients, sediments, and parameters of concern;

(c)  Contribution of the stream or wetland to food webs; and

(d)  Habitat that the stream or wetland provides for fish and wildlife, including macroinvertebrates.

Ephemeral stream means a stream or segment of a stream with the following characteristics:

(a)  A defined channel and an identifiable streambed are present.  The channel contains an ordinary high-water mark and the channel bottom is always above the local water table.

(b)  Water flows in the channel only in direct response to discrete precipitation events  or in response to the melting of snow and ice.  Groundwater is not a source of streamflow.

Fill means a permanent, non-impounding structure constructed under §§ 816.71 through 816.83 or §§ 817.71 through 817.83 of this chapter for the purpose of disposing of excess spoil or coal mine waste generated by surface coal mining operations or underground mining activities.
Groundwater means subsurface water that fills available openings in rock or soil materials to the extent that they are considered water-saturated.


Hydrologic balance means the relationship between the quality and quantity of water inflow to, water outflow from, and water storage in a hydrologic unit such as a drainage basin, aquifer, soil zone, lake, or reservoir. It encompasses the dynamic relationships among precipitation, runoff, evaporation, and changes in ground and surface water storage.

Hydrologic regime means the entire state of water movement in a given area. It is a function of the climate and includes the phenomena by which water first occurs as atmospheric water vapor, passes into a liquid or solid form, falls as precipitation, moves along or into the ground surface, and returns to the atmosphere as vapor by means of evaporation and transpiration.

Intermittent stream means a stream or segment of a stream with the following characteristics:

(a)  A defined channel and an identifiable streambed are present.  The channel contains an ordinary high-water mark and the channel bottom is below the local water table for at least part of the year.
(b)  Water flows in the channel for only part of the year, with those flows originating from both surface runoff and groundwater discharge.
(c)  The biological, hydrological, and physical characteristics commonly associated with the seasonal conveyance of water are present, while the biological, hydrological, and physical characteristics commonly associated with the continuous conveyance of water typically are absent.
(d)  The biological community includes species that are aquatic during a part of their life cycle, are capable of diapause or other dormancy periods, or move to perennial water sources in dry conditions.  More than 25 percent of the organisms present, as determined in accordance with § 780.19(e) of this chapter, are representative of taxa with the morphological, physiological, or behavioral adaptations for living in flowing water in the region.  

 
Landform and landforms refer to the natural physical features that comprise the terrain of the land.  These features are described in terms of elevation, slope, orientation, exposed rock, soil type, water bodies, wetlands, surface drainage pattern, drainageway characteristics, and other physical attributes of the land surface.

Landforming is a design and grading technique that attempts to replicate the appearance and function of the natural terrain by constructing slopes, drainageways, and other surface features that blend in with the natural surroundings in an environmentally compatible fashion while meeting any relevant stability requirements.  When the goal is to reestablish a perennial or intermittent stream, this technique also involves the selective placement of low-permeability materials in the backfill or fill and associated stream channel to create the aquitards necessary to support streamflow.
Material damage, in the context of §§784.30 and 817.121 of this chapter, means—
(a) Any functional impairment of surface lands, features, structures or facilities;

(b) Any physical change that has a significant adverse impact on the affected land's capability to support any current or reasonably foreseeable uses or causes significant loss in production or income; or

(c) Any significant change in the condition, appearance or utility of any structure or facility from its pre-subsidence condition.

Material damage to the hydrologic balance outside the permit area means any quantifiable adverse impact from surface coal mining and reclamation operations or from underground mining activities, including any adverse impacts from subsidence that may occur as a result of underground mining activities, on the quality or quantity of surface water or groundwater, or on the biological condition of a stream, that would preclude any designated use under sections 101(a) or 303(c) of the Clean Water Act or any existing or reasonably foreseeable use of surface water or groundwater outside the permit area.
Mountaintop removal mining means surface mining activities in which the mining operation extracts an entire coal seam or seams running through the upper fraction of a mountain, ridge, or hill, except as provided in § 824.11(b)(2) of this chapter, by removing substantially all the overburden above the coal seam and creating a level plateau or a gently rolling contour, with no highwalls remaining, that is capable of supporting one or more of the postmining land uses identified in §785.14 of this chapter.   [Moved from §785.14(b)]
Parameters of concern means those chemical characteristics of surface water or groundwater that could be altered by surface or underground mining activities in a manner that would adversely impact surface-water or groundwater quality or the biological condition of a stream.

Perennial stream means a stream or segment of a stream with the following characteristics:

(a)  A defined channel and an identifiable streambed are present.  The channel includes an ordinary high-water mark.
(b)  In a typical year, water flows continuously in the channel during the entire calendar year as a result of both surface runoff and groundwater discharge.  The term does not include any stream or segment of a stream that meets the definition of an intermittent stream or an ephemeral stream, but it does include stream segments in which continuous flow ceases because of a protracted period of deficient precipitation or meltwater relative to historical norms, as determined under §780.19(c) of this chapter.
(c)  The biological, hydrological, and physical characteristics commonly associated with the continuous conveyance of water are present.
(d)  The stream supports aquatic organisms year-round.  More than 25 percent of the organisms present, as determined in accordance with § 780.19(e) of this chapter, are representative of taxa with the morphological, physiological, or behavioral adaptations for living in flowing water in the region.  
Recharge capacity means the ability of the soils and underlying materials to allow precipitation and runoff to infiltrate and reach the zone of saturation.

Reclamation means those actions taken to restore mined land and associated disturbed areas to a condition in which the land is capable of supporting the postmining land use  and all other requirements of the regulatory program have been met.  This term also includes those actions taken to remediate or treat discharges from the mined area and other discharges that are hydrologically connected to the mined area.
Reclamation plan means the plan for reclamation of surface coal mining operations under parts 780, 784, and 785 of this chapter.
Renewable resource lands means aquifers and areas for the recharge of aquifers and other underground and surface waters, areas for agricultural or silvicultural production of food and fiber, and grazing lands.

Replacement of water supply means, with respect to protected water supplies contaminated, diminished, or interrupted by coal mining operations, provision of water supply on both a temporary and permanent basis equivalent to premining quantity and quality.  Replacement includes provision of an equivalent water delivery system and payment of operation and maintenance costs in excess of customary and reasonable delivery costs for premining water supplies.

(a)  Upon agreement by the permittee and the water supply owner, the obligation to pay such operation and maintenance costs may be satisfied by a one-time payment in an amount which covers the present worth of the increased annual operation and maintenance costs for a period agreed to by the permittee and the water supply owner.

(b)  If the affected water supply was not needed for the land use in existence at the time of loss, contamination, or diminution, and if the supply is not needed to achieve the postmining land use, replacement requirements may be satisfied by demonstrating that a suitable alternative water source is available and could feasibly be developed.  If the latter approach is selected, written concurrence must be obtained from the water supply owner.

Surface mining activities means those surface coal mining and reclamation operations incident to the extraction of coal from the earth by removing the materials over a coal seam, before recovering the coal, by auger coal mining, or by recovery of coal from a deposit that is not in its original geologic location.


Underground mining activities means a combination of—

(a)  Surface operations incident to underground extraction of coal or in situ processing, such as construction, use, maintenance, and reclamation of roads, above-ground repair areas, storage areas, processing areas, shipping areas, areas upon which are sited support facilities including hoist and ventilating ducts, areas utilized for the disposal and storage of waste, and areas on which materials incident to underground mining operations are placed; and

(b)  Underground operations such as underground construction, operation, and reclamation of shafts, adits, underground support facilities, in situ processing, and underground mining, hauling, storage, and blasting.

§ 773.5  How must the regulatory authority coordinate the permitting process with requirements under other laws?
(a)  To avoid duplication, each regulatory authority must provide for the coordination of review of permit applications and issuance of permits for surface coal mining operations with applicable requirements of the following laws and their implementing regulations:

(1)  The Clean Water Act (33 U.S.C. 1251 et seq.).

(2)  The Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.).

(3)  The Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.).

(4)  The Migratory Bird Treaty Act of 1918 (16 U.S.C. 703 et seq.).

(5)  The Bald and Golden Eagle Protection Act (16 U.S.C. 668-668d).

(b)  In addition to the requirements of paragraph (a) of this section, each federal regulatory program must provide for coordination of the review of permit applications and issuance of permits for surface coal mining operations with applicable requirements of the following laws and their implementing regulations:

(1)  The National Historic Preservation Act of 1966 (16 U.S.C. 470 et seq.). 
(2)  The Archeological and Historic Preservation Act of 1974 (16 U.S.C. 469 et seq.).
(3)  The Archaeological Resources Protection Act of 1979 (16 U.S.C. 470aa et seq.), where Federal and Indian lands covered by that Act are involved.
(4)  The National Environmental Policy Act of 1970 (42 U.S.C. 4371 et seq.).
§ 773.7  Review of permit applications.

(a)  General.  The regulatory authority must review an application for a permit, revision, or renewal; consider written comments and objections submitted; and records of any informal conference or hearing held on the application and issue a written decision either granting, requiring modification of, or denying the application.

(b)  When will the regulatory authority make a decision on a permit application?  (1)  If an informal conference is held under § 773.6(c) of this part, the regulatory authority will issue a decision on the application within 60 days of the close of the conference.

(2)  If no informal conference is held under § 773.6(c) of this part, the regulatory authority must issue a decision on the application within a reasonable time established in the regulatory program.  In determining what constitutes a reasonable time or times, the regulatory authority must consider the following factors:

(i)  The time needed for proper site investigations.

(ii)  The complexity of the permit application.

(iii)  Whether there are any written objections on file.

(iv)  Whether the application previously has been approved or disapproved, in whole or in part.

(v)  The time required for coordination of permitting activities with other agencies under § 773.5 of this part.

(c)  Who has the burden of proof?  The applicant for a permit, revision of a permit, or the transfer, assignment, or sale of permit rights has the burden of establishing that the application is in compliance with all requirements of the regulatory program.

§ 773.15  What findings must the regulatory authority make before approving a permit application?
The regulatory authority may not approve an application for a permit or a significant revision of a permit unless the application affirmatively demonstrates and the regulatory authority finds, in writing, on the basis of information set forth in the application or from information otherwise available that is documented in the approval, that—
(a)  The application is accurate and complete and the applicant has complied with all applicable requirements of the Act and the regulatory program.

(b)  The applicant has demonstrated that reclamation as required by the Act and the regulatory program can be accomplished under the reclamation plan contained in the permit application.

(c)  The proposed permit area is—

(1)  Not within an area under study or administrative proceedings under a petition, filed pursuant to parts 764 and 769 of this chapter, to have an area designated as unsuitable for surface coal mining operations, unless the applicant demonstrates that, before January 4, 1977, he has made substantial legal and financial commitments in relation to the operation covered by the permit application; or

(2)  Not within an area designated as unsuitable for surface coal mining operations under parts 762 and 764 or 769 of this chapter or within an area subject to the prohibitions of § 761.11 of this chapter.

(d)  For mining operations where the private mineral estate to be mined has been severed from the private surface estate, the applicant has submitted to the regulatory authority the documentation required under § 778.15(b) of this chapter.

(e)  The regulatory authority has made an assessment of the probable cumulative impacts of all anticipated coal mining on the hydrologic balance in the cumulative impact area and has determined that the proposed operation has been designed to prevent material damage to the hydrologic balance outside the permit area.

(f)  The applicant has demonstrated that any existing structure will comply with § 701.11(d) of this chapter, and the applicable performance standards of subchapter B or K of this chapter.

(g)  The applicant has paid all reclamation fees from previous and existing operations as required by subchapter R of this chapter.

(h)  The applicant has satisfied the applicable requirements of part 785 of this chapter.

(i)  The applicant has, if applicable, satisfied the requirements for approval of a long-term, intensive agricultural postmining land use.
(j)  The operation is not likely to either jeopardize the continued existence of endangered or threatened species or result in destruction or adverse modification of their critical habitats, as determined under the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.).

(k)  The regulatory authority has taken into account the effect of the proposed permitting action on properties listed on and eligible for listing on the National Register of Historic Places.  This finding may be supported in part by inclusion of appropriate permit conditions or changes in the operation plan protecting historic resources, or a documented decision that the regulatory authority has determined that no additional protection measures are necessary.

(l)  For a proposed remining operation where the applicant intends to reclaim in accordance with the requirements of § 816.106 or § 817.106 of this chapter, the site of the operation is a previously mined area, as that term is defined in § 701.5 of this chapter.





(m)  The applicant is eligible to receive a permit, based on the reviews under §§ 773.7 through 773.14 of this part.

(n)  The applicant has demonstrated that—

(1)  The operation has been designed to prevent the formation of discharges that would require long-term treatment after mining has been completed.
(2)  There is no credible evidence that would support a presumption that the design of the proposed operation will not work as intended to prevent the formation of discharges that would require long-term treatment after mining has been completed. 

§ 773.17  What conditions must the regulatory authority place on each permit issued?
The regulatory authority must include the following conditions in each permit issued:

(a)  You, the permittee, may conduct surface coal mining and reclamation operations only on those lands that are specifically designated as the permit area on the maps submitted with the application and authorized for the term of the permit and that are subject to the performance bond or other equivalent guarantee in effect pursuant to subchapter J of this chapter.

(b)  You must conduct all surface coal mining and reclamation operations only as described in the approved application, except to the extent that the regulatory authority otherwise directs in the permit.

(c)  You must comply with the terms and conditions of the permit, all applicable requirements of the Act, and the requirements of the regulatory program.

(d)  Without advance notice, delay, or a search warrant, upon presentation of appropriate credentials, you must allow authorized representatives of the Secretary and the regulatory authority to—

(1)  Have the right of entry provided for in §§ 842.13 and 840.12 of this chapter; and

(2)  Be accompanied by private persons for the purpose of conducting an inspection in accordance with parts 840 and 842 of this chapter, when the inspection is in response to an alleged violation reported to the regulatory authority by the private person.

(e)  You must take all possible steps to minimize any adverse impact to the environment or public health and safety resulting from noncompliance with any term or condition or the permit, including, but not limited to—

(1)  Any accelerated or additional monitoring necessary to determine the nature and extent of noncompliance and the results of the noncompliance;

(2)  Immediate implementation of measures necessary to comply; and

(3)  Warning, as soon as possible after learning of such noncompliance, any person whose health and safety is in imminent danger due to the noncompliance.

(f)  As applicable, you must comply with § 701.11(d) and subchapter B or K of this chapter for compliance, modification, or abandonment of existing structures.

(g)  You or the operator must pay all reclamation fees required by subchapter R of this chapter for coal produced under the permit for sale, transfer or use, in the manner required by that subchapter.

(h)  You must obtain authorization under sections 402 and 404 of the Clean Water Act, 33 U.S.C. 1342 and 1344, and certification under section 401 of the Clean Water Act, 33 U.S.C. 1341, before conducting any activities that require authorization or certification under those provisions of the Clean Water Act.
(i)  At least quarterly, you must review the monitoring data collected under §§ 816.35 through 816.37 or §§ 817.35 through 817.37 of this chapter.  If the data indicate that values or trends in values for any surface water or groundwater parameters have reached the corrective action level specified in the cumulative hydrologic impact assessment prepared under § 780.21 or § 784.21 of this chapter, you must—

(1)  Notify the regulatory authority.

(2)  Either demonstrate that the values or trends for the parameters of concern are not the result of the mining operation or develop revised operation and reclamation plans demonstrating how, subject to the approval of the regulatory authority, you will modify the operation to avoid creating material damage to the hydrologic balance outside the permit area.

(3)  Cease mining and permanently reclaim the site under § 816.132 or § 817.132 of this chapter if you are unable to develop or implement appropriate corrective measures.

§ 774.15  Permit renewals.
(a)  General.  A valid permit, issued pursuant to an approved regulatory program, carries with it the right of successive renewal, within the approved boundaries of the existing permit, upon expiration of the term of the permit.

(b)  Application requirements and procedures.  (1)  You, the permittee, must file an application for renewal of a permit at least 120 days before expiration of the existing permit term.

(2)  You must file the application in the form required by the regulatory authority.  At a minimum, your application must include the following information—

(i)  Your name and address.

(ii)  The term of the renewal requested.;

(iii)  The permit number or other identifier.
(iv)  Evidence that the liability insurance policy for the operation will continue in full force and effect during the proposed renewal term or that you will have adequate self-insurance under § 800.60 of this chapter for the proposed renewal term.
(v)  Evidence that the performance bond for the permit will continue in full force and effect for the proposed renewal term.  
(vi)  A copy of the newspaper notice and proof of publication, as required by § 778.21 of this chapter.
(vii)  Additional revised or updated information required by the regulatory authority.

(viii)  An update of the determination of the probable hydrologic consequences of mining prepared under § 780.20 or § 784.20 of this chapter, or documentation that the findings in the existing PHC determination are still valid.

(3)  Applications for renewal are subject to the public notification and public participation requirements of §§ 773.6 and 773.19(b) of this chapter.

(4)  If an application for renewal includes any proposed revisions to the permit, those revisions must be identified and processed in accordance with § 774.13 of this part.

(c)  Approval process.  (1)  Criteria for approval.  The regulatory authority must approve a complete and accurate application for permit renewal, unless it finds, in writing that—

(i)  The terms and conditions of the existing permit are not being satisfactorily met.
(ii)  The present surface coal mining and reclamation operations are not in compliance with the environmental protection standards of the Act and the regulatory program, applying the standards set forth in §§ 773.12 through 773.15 of this chapter.
(iii)  The requested renewal substantially jeopardizes your continuing ability to comply with the Act and the regulatory program on existing permit areas.
(iv)  You have not provided evidence of having continuing liability insurance or self-insurance coverage as required under § 800.60 of this chapter.
(v)  You have not provided evidence that any performance bond required to be in effect for the operation will continue in full force and effect for the proposed renewal term. 
(vi)  You have not posted any additional bond required by the regulatory authority under subchapter J of this chapter.

(vii)  You have not provided any additional revised or updated information required by the regulatory authority.
(viii)  Monitoring results under §§ 816.35 through 816.37 or §§ 817.35 through 817.37 of this chapter or the updated determination of probable hydrologic consequences prepared under paragraph (b)(2)(viii) of this section indicate that the findings in the cumulative hydrologic impact assessment prepared under § 780.21 or § 784.21 of this chapter are no longer accurate.

(2)  Burden of proof.  In the determination of whether to approve or deny a renewal of a permit, the burden of proof is on the opponents of renewal.

(3)  Alluvial valley floor variance.  Land areas previously identified in the reclamation plan for the original permit as exempt from the standards contained in paragraphs (A) and (B) of section 510(b)(5)of the Act and the requirements of paragraphs (c) through (e) of § 785.19 of this chapter will retain their exempt status for the term of therenewal .

(d)  Renewal term.  The term for any permit renewal must not exceed the term of the original permit under § 773.19(c) of this chapter.

(e)  Notice of decision.  The regulatory authority must send copies of its decision to the applicant, to each person who filed comments or objections on the renewal, to each party to any informal conference held on the permit renewal, and to OSM if OSM is not the regulatory authority.

(f)  Administrative and judicial review.  Any person having an interest which is or may be adversely affected by the decision of the regulatory authority has the right to administrative and judicial review under part 775 of this chapter.

PART 777—GENERAL CONTENT REQUIREMENTS FOR PERMIT APPLICATIONS

Sec.

§ 777.1     Scope.

§ 777.10   Information collection.

§ 777.11   Format and content requirements.

§ 777.13   What requirements apply to the collection and reporting of technical data and the use of models?
§ 777.14   Maps and plans: General requirements.

§ 777.15   What must an application include to be determined to be administratively complete?
§ 777.17   Permit fees.

§ 777.1   Scope.

This part provides minimum requirements concerning the general content of permit applications under a regulatory program.

§ 777.11   Format and content
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