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OFFICE OF
WATER

The Honorable Jo-Ellen Darcy

Assistant Secretary of the Army (Civil Works)
Department of the Army

108 Army Pentagon

Room 3E446

Washington, DC 20310-0108

Dear Secretary Darcy:

Let me begin this letter by emphasizing my personal appreciation for your efforts and
those of the U.S. Army Corps of Engineers as we have worked together under the June 11, 2009,
Mining MOU and Enhanced Coordination Procedures (ECP) to develop information and assess
the 79 pending surface coal mining permits in Appalachia. I am optimistic that the agencies have
established an effective basis for proceeding under the ECP to continue our review of these
projects under the Clean Water Act.

On September 11, 2009, the U.S. Environmental Protection Agency (EPA) announced its
initial list of pending Appalachian surface coal mining applications for which addition review
and coordination under the ECP may be necessary. Following a 14-day public availability
period, EPA has prepared a final list of permits requiring additional review under the ECP to
ensure consistency with the requirements of the CWA and the agencies’ regulations. EPA
remains concerned that all 79 applications identified in the initial list involve surface coal mining
projects raising potentially significant water quality and environmental issues. EPA has reviewed
the public comments submitted during the 14 day public availability and these comments either
support EPA's initial determination or identify issues that EPA has fully considered in reaching
our decision to elevate all 79 permits for further review.

EPA evaluated each of the proposed surface coal mining projects on the ECP list
(enclosed) in light of available project data, the existing environmental condition of the
watershed, and the nature of environmental and water quality impacts predicted to result from
construction and operation. This review was conducted consistent with the requirements of the
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CWA and the Section 404(b)(1) Guidelines (Guidelines). EPA identified environmental
concerns with these proposals in four key areas;
e the potential for reduction in impacts to aquatic resources through additional avoidance
and minimization,
the potential for excursions from applicable state or Federal water quality standards,
the potential for significant cumulative effects from historic, current, and proposed
surface mines, and
e the adequacy of compensatory mitigation to offset lost aquatic functions.

Avoidance and Minimization

EPA believes that the majority of the permit applications recommended for further
evaluation have not yet adequately demonstrated that anticipated adverse environmental and
water quality impacts have been fully avoided and minimized as required under the Guidelines.
The ECP process will allow the agencies, in coordination with mining companies, to evaluate
practicable opportunities to, for example, reduce the size and number of valley fills, in order to
minimize potential adverse environmental and water quality impacts.

Water Quality
Over 80% of the proposals identified on the final ECP list exhibited the potential to cause

or contribute to violations of applicable water quality standards. EPA is eager to work with the
Corps and companies to assess modifications to mining plans, include additional water quality
and biological monitoring provisions, and take other appropriate steps to address anticipated
water quality concerns associated with these projects.

Cumulative Impacts

The CWA and the National Environmental Policy Act require consideration of all direct,
indirect, and cumulative environmental impacts associated with proposed surface coal mining
projects seeking authorization to discharge pollutants in the waters of the United States. In order
to fully assess the potential cumulative impacts on the aquatic ecosystem, this analysis should
take into account environmental and water quality effects associated with past, present, and
reasonably foreseeable surface coal mining activities within a watershed. EPA is concerned that
additional information regarding potential cumulative impacts is needed to effectively assess the
79 permits on the ECP list. We look forward to working with the Corps and the companies as
this information is developed and evaluated.

Mitigation

Headwater streams are vital components of the watershed. They provide critical
ecological functions necessary for the health and productivity of downstream systems. EPA
believes that additional evaluation of the 79 ECP projects is necessary to assess the effectiveness
of existing mitigation plans to compensate for anticipated loss of functions associated with the
proposed mining-related burial and mine through of headwater streams. Review of proposed
mitigation plans will be a critical aspect of our coordinated evaluation of the ECP list of mining
projects.

I look forward to working closely with the Army Corps of Engineers, with the
involvement of the mining companies, to achieve a resolution of EPA's concerns that avoids



harmful environmental impacts and meets our energy and economic needs. I am optimistic that
the process developed under the MOU will enhance coordination between our agencies, resulting
in measurable improvements to environmental protection.

Sincerely,

Pkter S. Silva
sistant Administrator

cc: Terrence “Rock™ Salt
Principal Deputy Assistant Secretary of the Army (CW)

Robert Sussman
Senior Policy Counsel, EPA

Nancy Sutley
Chair, Council on Environmental Quality

Wilma Lewis
Assistant Secretary for Land and Minerals Management, DOI

Enclosure: Final List of CWA 404 Applications for Enhanced Coordination
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