
















































31. Because high levels of total dissolved solids cause conditions that violate state 

narrative water quality standards, because the discharge from surface coal mining 

facilities similar to the New Hill West Surface Mine are known to exceed total 

dissolved solids levels of background levels of un-impacted streams, because actual 

discharges from at least one outlet covered by the permit have exceeded total 

dissolved solids levels at higher levels, and because instream monitoring in Scotts 

Run indicates that the stream already exceeds total dissolved solids levels of un­

impacted streams, WVDEP should have concluded that the discharge of effluent 

from the New Hill West Surface Mine authorized by the permit had the reasonable 

potential to cause or contribute to an excursion above a narrative water quality 

standard. 

32. WVDEP erred when it failed to conduct such a reasonable potential analysis, and 

when it failed to include effluent limits for total dissolved solids in the permit. 

33. The inclusion in the permit of twice monthly report-only monitoring requirements 

for conductivity, sulfate, and total dissolved solids does not excuse these errors 

because these monitoring requirements are not enforceable effluent limits. 

Limits on Whole Effluent Toxicity: 

34. Where WVDEP determines - "using the procedures in paragraph (d)(1)(ii) of [40 

C.F.R. § 122.44], toxicity testing data, or other information" - that a reasonable 

potential exists for an excursion above a narrative standard, WVDEP must include 

effluent limits for whole effluent toxicity in the permit. 40 C.F.R. § 122.44( d)( 1)( v). 
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This requirement may only be waived where WVDEP "demonstrates in the fact sheet 

or statement of basis of the NPDES permit, using the procedures in paragraph 

(d)(1)(ii) of [40 C.F.R. § 122.44], that chemical-specific limits for the effluent are 

sufficient to attain and maintain applicable numeric and narrative State water quality 

standards." Id. 

35. Because the evidence presented in this case demonstrates that levels of conductivity, 

sulfate, and total dissolved solids in discharges authorized under the permit support 

a finding that there is a reasonable potential for these discharges to cause or 

contribute to an excursion above narrative water quality standards, WVDEP was 

required to include effluent limits for whole effluent toxicity ("WET") in the permit 

unless it could demonstrate in the WVNPDES permit that chemical-specific limits 

for the effluent are sufficient to attain and maintain these standards. 

36. Consistent with EPA's "Technical Support Document for Water-quality Based 

Toxics Control," WVDEP should have included WET limits in the permit. 

37. IfWVDEP had followed its own recently issued permitting guidance, it would have 

placed WET limits in the permit. 

38. WVDEP erred when it failed to include WET limits in the permit, or alternatively 

to demonstrate that the pollutant-specific effluent limits in the permit are sufficient 

to attain and maintain West Virginia'S narrative water quality standards. 
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Limits on Selenium and Other Pollutants Associated with Coal Combustion Waste: 

39. When issuing a WVNPDES permit, WVDEP is required to ensure that the effluent 

limits in the permit "control all pollutants or pollutant parameters (either 

conventional, nonconventional, or toxic pollutants) which [DEP] determines are or 

may be discharged at a level which will cause, have the reasonable potential to cause, 

or contribute to an excursion above any State water quality standard, including State 

narrative criteria for water quality." 40 C.F.R. § 122.44(d)(l)(I). 

40. In conducting this "reasonable potential" analysis, DEP must "use procedures which 

account for existing controls on point and nonpoint sources of pollution, the 

variability of the pollutant or pollutant parameter in the effluent, the sensitivity of the 

species to toxicity testing (when evaluating whole effluent toxicity), and where 

appropriate, the dilution of the effluent in the receiving water." 40 C.F.R. § 

122.44( d)(l )(ii). 

41. F or those pollutants for which the state has promulgated a numeric standard, should 

WVDEP determine that there is a reasonable potential that a discharge will "cause[], 

ha[ ve] the reasonable potential to cause, or contribute[] to an in-stream excursion 

above the allowable ambient concentration ... , the permit must contain effluent 

limits for that pollutant." 40 C.F .R. § 122.44( d)( 1 )(iii). 

42. Where discharge monitoring data is available for a facility that has applied for a new, 

expanded, or modified WVNPDES permit, WVDEP must consider that data in 

conducting the required reasonable potential analysis. 
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43. Where discharge monitoring data is available for a facility similar to one that is 

applying for a new, expanded, or modified WVNPDES permit, WVDEP must 

consider that data in conducting the required reasonable potential analysis. 

44. Evidence presented at the hearing demonstrates that, based on existing monitoring 

data from outlet 001 , there is a reasonable potential for discharges authorized under 

the permit to cause or contribute to violations of the numeric water quality standard 

for selenium. 

45. Because discharge monitoring data was available from the existing New Hill West 

Surface Mining Complex - including data from outlet 001 which is covered under 

the permit that is the subject of this appeal for selenium and because the permit 

record demonstrates that WVDEP did not perform a reasonable potential analysis for 

selenium or otherwise consider this data in setting effluent limits in the permit, 

WVDEP erred when it failed to conduct this analysis, and when it failed to include 

enforceable effluent limits for selenium in the permit. 

46. Because discharge monitoring data was available from other coal surface mine 

facilities in the Scotts Run watershed that mined the same coal seams and utilized 

CCW in a manner similar to the New Hill West Surface Mine for arsenic and 

additional chemical pollutants associated with coal combustion waste, and because 

the permit record demonstrates that WVDEP did not perform a reasonable potential 

analysis for arsenic or otherwise consider this data in setting effluent limits in the 

permit, WVDEP erred when it failed to conduct this analysis for arsenic. 
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47. The inclusion in the permit of report-only monitoring requirements for selenium, and 

arsenic does not excuse these errors because these monitoring requirements are not 

enforceable effluent limits. 

Limits on Manganese for Outlet 001: 

48. WVDEP erred when it failed to provide an effluent limit for manganese at outlet 001 

in the permit. 

CONCLUSION 

The Board allowed the parties to brief the Appellee's Motion in Limine because the 

Motion was filed hours before the hearing and did not provide adequate time for all parties 

to prepare to make argument on the Motion. The Board DENIES the Appellee's Motion in 

Limine and considered these documents to be draft documents and recognized the 

documents solely for the scientific literature cited within. 

The Board has carefully considered the arguments of counsel, evidence and statutes 

and regulations in making this decision and therefore issues the following order. In this 

regard, the Board understands the weight of its decisions and the implications that its 

decisions have on the people of this state. 

The Board finds that the mining operation has the opportunity and potential to 

improve water quality. The Board agrees with the Appellant on the majority of the issues 

presented. However, does not agree that 300 ~S/cm is necessarily an appropriate limit for 

this permit. Investigation and data review, coupled with the scientific evidence presented 
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at hearing, should lead the WVDEP to quickly develop appropriate permit limits for Scotts 

Run. 

The Board finds there is a strong positive correlation between conductivity and 

diminished macro-invertebrate community health. While this decision is permit specific, the 

Board understands that head water stream communities may require a more strict 

conductivity standard than streams of higher stream order such as Scotts Run. 

The Board finds that DEP erred in issuing the Permit without conducting a 

reasonable potential analyses and without including effluent limits necessary to ensure 

compliance with the state narrative and numeric water quality standards. 

The Board REMANDS this permit Modification Number 9 to the WVDEP to modify 

the Permit to take action within 45 days consistent with the written order of this Board. The 

Board REMANDS this permit Modification Number 9 to WVDEP to modify the permit to 

require a reasonable potential analyses to be conducted for Arsenic, Conductivity, Sulfate, 

and Total Dissolved Solids. 

The Board finds that there is evidence of impairment for conductivity of Scotts Run 

according to the WVDEP's use of the WV Stream Condition Index. The Board 

REMANDS the permit Modification Number 9 to WVDEP for modification to require 

appropriate and enforceable limits for conductivity, sulfate, and Total Dissolved Solids. 

The Board REMANDS the permit Modification Number 9 to WVDEP to include 

an appropriate limit for Manganese based on the agreement of the parties and selenium based 

on the evidence offered. 
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The Board REMANDS the permit Modification Number 9 to WVDEP modify to 

include WET limits consistent with the WVDEP's Justification and Background Jor 

Permitting Guidance for SurJace Coal Mining Operations to Protect West Virginia's 

Narrative Water Quality Standards. 

It is so ORDERED and ENTERED this 2,5-t"t-1 day of March 2011 . 

Environmental Quality Board 

31 

PAGE ell/01 


