IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CALIFORNIA STATE TEACHERS’
RETIREMENT SYSTEM;
AMALGAMATED BANK, AS TRUSTEE
FOR THE LONGVIEW COLLECTIVE
INVESTMENT FUNDS; and MANVILLE
PERSONAL INJURY SETTLEMENT
TRUST; derivatively on behalf of
MASSEY ENERGY COMPANY;

Plaintifts/Petitioners,

V. Civil Action No. 10-C-715
(Hon. Charles E. King, Judge)

DON L. BLANKENSHIP; BAXTER F.

PHILLIPS, JR; DAN R. MOORE,

E. GORDON GEE; RICHARD M. GABRYS;

JAMES B. CRAWFORD; BOBBY R. INMAN;

ROBERT H. FOGLESONG;

STANLEY C. SUBOLESKI; J. CHRISTOPHER

ADKINS; JEFFREY M. JAROSINSKIL;

M. SHANE HARVEY; and MARK A. CLEMENS;

Defendants/Respondents,

MASSEY ENERGY COMPANY,
a Delaware Corporation,

Nominal Defendant/Respondent,
and
NATIONAL PUBLIC RADIO, INC,,
CHARLESTON GAZETTE d/b/a
THE DAILY GAZETTE CO.,

Putative Intervenors.

NATIONAL PUBLIC RADIQ, INC. AND THE CHARLESTON GAZETTE’S
OPPOSITION TO MOTION TO SEAL RECORD

National Public Radio, Inc. and The Charleston Gazette d/b/a The Daily Gazette Company,

by and through undersigned counsel, urge this Court to deny the Motion to Seal the Record.



The sole argument presented by the parties in support of sealing the record is that “significant
parts” of the documents contain content disclosed under a confidentiality agreement or protective
order “endorsed by the parties.” Such an argument is insufficient both as a matter of law and of
policy.

It is unsurprising the parties to this case “endorse” the secrecy orders; they likely would
prefer to avoid any public scrutiny. Yet this Court is not obligated to pander to parties’ desires to
hide from public scrutiny. Massey Energy Company and its related entities form one of the largest
emplovers in this State. As such, Massey’s conduct, the sale or potential sale of the company, the
required public disclosure of relevant information concerning the value of the company to
shareholders so they can make informed decisions, and the actions of the parties in this case is of
great interest and concern both to the citizens of West Virginia, and nationally as well.

In addition, there is a greater cause for public scrutiny of the filings in this matter 1n light of
the April 5, 2010 explosion at Massey’s Upper Big Branch mine. The suspicious circumstances
surrounding that tragedy has resulted in numerous lawsuits, including the recently-filed suit alieging
that the sale of Massey to Alpha will harm the ability of victims and their families to recover
damages. See Ken Ward, Jr., Massey-Alpha Merger Situation Heating Up, Charleston Gazette Blog,
May 23, 2011 (attached hereto as Exhibit 1). The filings in this case likely will shed new light on
Massey’s acts and or omissions in relation to the trégedy.

It is beyond cavil that the Press and the Public enjoy a strong, presumptive right of'access to
court records that is rooted in the need to preserve the integrity of, and the Public's confidence in,
the judicial system. It long has been recognized that, “it is of vast importance to the public that the

proceedings of courts of justice should be universally known.” Cowley v. Pulsifer, 137 Mass. 392,
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393-94 (1884) (Holmes, J.}). The Public must be assured that justice 1s served and that whatever
decisions this Court makes are legitimate and supported by the record. Such assurance can be given
only through transparency.' By guaranteeing access to documents relating to judicial proceedings
to the Press and to the Public, this right enéures “that every citizen should be able to satisfy himself
with his own eyes as to the mode in which a public duty is performed.” Id. at 394.

In light of the strong presumption of a right of access to court records, both as a matter of
precedent and policy, the Plaintiffs” and Defendants’ argument that the record should be sealed
merely because a protective order previously was agreed upon to expedite discovery plainly 18
msufficient grounds for the issuance of a sealing order. “A [Flirst [Almendment right of access can
be denied only by proof of a ‘compelling govermment interest” and proof that the denial is ‘narrowly
tailored to serve that interest.”” Baltimore Sun Co. v. Goetz, 886 F.2d 60, 64 (4th Cir, 1989) (citing
Globe Newspaper Co. v. Supef;ior Court, 457 U.S. 596, 606-07 (1982)); see also Press Enterprise
Co. v. Superior Court 464 U.S. 501, 510 (1984) (same). To ensure judicial integrity and public
confidence, the Court must open the record in this case to the Public.

PROCEDURAL REQUIREMENTS

Before it can issue a sealing order, a court must comply with substantive and procedural

requirements. See, e.g., Virginia Dept. of State Police v. Washingion Post, 386 F.3d 567, 575 (4th

Cir. 2004}, Courts must provide interested parties an opportunity to challenge the sealing request,

Rule 40(a) of the Rules of Appellate procedure states:

“In all cases in which relief is sought in the Supreme Court, all pleadings,
" docket entries, and filings (hercafter “case records™) shall be available for

public access unless otherwise provided by law or by a rule of this Court,

or unless otherwise ordered by the Court 1n accordance with this Rule.”

~
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consider less drastic alternatives, and provide specific findings to justify any sealing order, if one can
be issued. Id. at 576. Decisions to seal records should not be made lightly. Stone v. Univ. of
Marviland Med. Syst. Corp., 855 F.2d 178 (4th Cir. 1988).

Procedural defects are cause in themselves to overturn a sealing order. See, e.g., Washington
Postv. Robinson, 935 F.2d 282, 280-90 (D.C. Cir. 1991) (vacating a sealing order where minimum
ﬁrocedural requirements were not met; the motion to seal was not docketed, no opportunity to be
heard was afforded to nterested parties, and the court made no specific, on the record findings in
support of the order).

In this case, the records were sealed solely as a matter of procedure: local rules permit a party
to file documents under seal, but only until the court has an opportunity to hear the party's motion
to seal. The fact that such a procedure is permitted does not lend any authority or credence to a
party's argument that a sealing order should be granted or maintained. To the contrary, the
presumption 1s that the documents should not be sealed, as the weight of judicial authority supports
a right of Public access to all court records, and all materials filed with a court - which thereby
become court records - are subject to inspection, absent extraordinary circumstances. As discussed
below, no such circumstances are alleged, nor have the parties met the heavy burden of making
specific showings that would be required before a sealing order may be considered. Simpiy put, the
parties here have not come close to meeting their burden, and the motion to seal should be denied.

THE PRESUMPTIVE RIGHT OF ACCESS
Our Supreme Court has explained that, “fo]ne fundamental aspect of our Anglo-American

system of justice 18 its openness. In Siate ex rel. Herald Mail Co. v. Hamilton, 165 W Va, 103, 267

S.E.2d 544, 547-49 (W. Va. 1980}, the Court traced the common law origins of the ‘open courts’



provision contained in our own and in other state constitutions. One reason for this provision, as was
noted in Hamilton, 267 S.E.2d at 548, quoting 1676 Charter of Fundamental Laws, of West New
Jersey, ch. XXIII, 1s to ensure ‘that justice may not be done in a corner nor in any covert manner.””
Daily Gazette Co. v. Committee on Legal Ethics of the W. Va. State Bar, 174 W. Va. 359, 364, 326
S.E.2d 705, 710 (W. Va. 1984).
In West Virginia, there is a clear and unequivocal right of the Public to access court records.
“The presumption of public access to court records exists in this state. According to W.7a. Code §
- 51-4-2 (1923}, ‘the records and papers of every court shall be open to the inspection of any person,
and the clerk shall, when required, furnish copies thereof, except in cases where if is otherwise
specially provided.”™ State ex rel. Garden State Newspapers, Inc. v. Hole, 205 W_Va. 611, 616, 520
S.E.2d 186, 191 (W. Va, 1999).
As held in Svllabus Points 4 and 5 of Stare ex rel. Garden State Newspapers, Inc., supra.
“4, The open courts provision of Article 111, Section 17 of the Constitution of West
Virginia guarantees a qualified constitutional right on the part of the public to attend
civil court proceedings.
5. “Unless a statute provides for confidentiality, court records shall be open to public
inspection.” Syllabus Point 2, in part, Richardson v. Town of Kimball, 176 W. Va.
24,340 S.E.2d 582 (1986).”
The court in Garden State Newspapers further explained that, “an important putpose of the
open-court provision of our state constitution is to permit the public to attend both civil and criminal
trials. We further recognized that ‘the uniform interpretation of the mandate that the courts “shall
be open” by those state courts calied upon to construe the {open courts] provision in their

constitutions is that this language confers an independent right on the public to attend civil and

criminal trials, and not simply a right in favor of the litigants to demand a public proceeding.” Stare



exrel. Herald Mail Co. v. Hamilton, 165 W. Va. at 110, 267 S.E.2d at 548 (citations omitted). State
ex rel, Garden State Newspapers, Inc, supra, 205 W. Va. at 615-616, 520 S.E.2d at 190-91 (W. Va,
1999,

In addition to the foregoiﬁg clear law in this State, there are two other equally binding legal
sources of the right of access to court records: the common law and the First Amendment. In both
cases, there 1s a strong presumption in favor of access to court records, and the Plaintiffs and
Defendants have not met and can not meet the heavy burden required to overcome the right of
acCess.

The common law right of access was recognized by the U.S. Supreme Court in Nixon v.
Warner Communications, Inc.,4351.5. 589 (1978). Records are presumed to be open to the public,
and the party seeking to overcome that presumption bears the heavy burden of showing that a
significant interest justifies concealing the records from public view. See Rushford v. New Yorker
Magazine, Inc., 846 F.2d 249, 253 (4th Cir. 1988).

There also is a First Amendment right of access to records that has been extended to a variety
of records. See, e.g., Rushford v. New Yorker Magazine, Inc., 846 F.2d 249 (4th Cir. 1988) (finding
a First Amendment right of access to documents filed in a civil case in connection with a motion for
summary judgment), and /n re Washington Post Co., 807 ¥.2d 383 (4th Cir. 1986) (finding a First
Amendment right of access to documents filed in connection with plea and sentencing hearings in
criminal cases). Where the First Amendment right of access applies, a court may restrict access only
where there 1s a compelling governmental interest, and only where denial is tailored narrowly to
serve that interest. Stone v. Univ. of Marviand Med. Syst. Corp., 855 F.2d 178, 180 (4th Cir. 1988).

The party seeking closure has the burden of presenting specific reasons to justify a sealing order, and
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the right of access cannot be overcome merely by a conclusory assertion. Virginia Dept. of State
Police v. Washington Posl, 386 F.3d 567, 575 (4th Cir. 2004), quoting Press Enterprise Co. v.
Superior Court, 478 U.S. 1, 15 (1986).

Regardless of whether the right of access arises from state law, the First Amendment or the
common law, the right of access “may be abrogated only in unusual circumstances.” Stone, 855F.2d
at 182. No unusual circumstances are present here.

THE PARTIES CANNOT OVERCOME
THE FIRST AMENDMENT RIGHT OF ACCESS TO THE RECORD IN THIS CASE

The more stringent First Amendment standard applies in this case. The First Amendment
right of access applies in all cases where, as here, the documents at issue are important to the
Public’s understanding of'the judicial proceeding, “Thé value of openness lies in the fact that people
not actually attending trials can have confidence that standards of fairness are being observed; the
sure knowledge thal anyone is free to attend gives assurance that established procedures are being
followed and that deviations will become known.” Press Enterprise Co. v. Superior Court, 464 U.S,
501, 5{).8 (1984). Openness became the standard for American court proceedings because it ensured
that “the proceedings were conducted fairly to all concerned, and it discouraged perjury, the
misconduct of participants, and decisions based on secret bias or partiality.” Richmond Newspapers,
Inc. v. Virginia, 448 U.S, 555, 569 (1980).

This Court will rely on the record — including pleadings, exhibits, and other evidence or
materials submitted - to make its determinations i this case, and thus the record is essential to the
public's understanding of the proceedings. The First Amendment standard t?nérefore applies here,
as it has been in other cases where the records sought were essential to the Public's understanding

of the proceedings. See Rushford v. New Yorker Magazine, Inc., 846 F.2d 249 {(4th Cir. 1988)
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{(finding a First Amendment right of access to documents filed in a ¢ivil case in connection with a
motion for sumumary judgment); In re Washington Post Co., 807 F.2d 383 (4th Cir. 1986) (finding
a First Amendment right of access to documents filed in connection with plea and sentencing
hearings 1 criminal cases).

Applying the First Amendment principles, sealing the record could not be justified in this
case. The parties bear the heavy burden of articulating legal authority and facts demonstrating a
compelling government interest in sealing the record in this case and demonstrating that the sealing
order 1s tailored narrowly. Inn re Washington Post Co., 807 F.2d 383 {4th Cir, 1980); sec¢ also, Press
Enterprise Co. v. Superior Court, 464 U.S. 501, 510 (1984) (“The presumption of openness may be
overcome only by an overriding interest based on findings that closure is essential to preserve higher
values and is narrowly tailored to serve that interest.”). They can do neither. In fact, the parties have
not put forth any legal authority, nor have they alleged any government interest, let alone a
compelling one. Their sole rationale is that an agreed protective order was entered in the lower
court. The mere fact that the parties agreed to a protective order does not and cannot demonstrate
a compelling governmental interest; to the contrary, this Court has a compelling interest in ensuring
the Public’s confidence in thé integrity of the proceedings, and that confidence can be vindicated
only if the proceedings and the records are made open to the Public.

Moreover, it 18 clear that the existence of a protective order governing documents produced
in discovery is insufficient grounds for a sealing order. In Rushford, the court determined that
documents in a civil case that were produced in discovery subject to a profective order nevertheless
were subject to the First Amendment right of access. Although the documents were subject to a

protective order during discovery, 1t was recognized that discovery is conducted in private and



records may be gathered that never are used in court proceedings; the discovery process is wholly
different from the process whereby a court rules on a motion. See Rushjord, 846 F.2d at 252. The
reasons for granting a protective order to facilitate pre-trial discovery are not necessarily sufficient
to justify proscribing the First Amendment right of access to judicial documents. Id. at254. Tn fact,
it is highly unlikely that such a burden could be met, é,s the right of access serves the important
public interest of inspiring confidence in the judicial system - a compelling government interest - in
contrast to the purely private interest asserted by a party secking to seal records.

Finally, any sealing order must be tailored narrowly. Therefore where, as here, a party seeks
a comprehensive, blanket order sealing the entire record in the case, including the arguments of the
parties, could not be considered narrowly tailored pursuant o any definition of that term.”

THE PARTIES CANNOT OVERCOME
THE RIGHT OF ACCESS UNDER THE COMMON LAW RULE

Even at common taw, Plaintiffs and Defendants must demonstrate a “significant” interest to
overcome the presumption in favor of access. Again, the mere fact that a protective order previousty
had been entered is not, in itself, a significant interest. See Rushford, 846 F.2d at 252-54; In re
Continental lllinois Securities Litigation, 732 F.2d 1302 (7th Cir. 1984); Brown & Williamson
Tobacco Corp. v. FTC, 710 F.2d 1165, 1180 (6th Cir. 1983) (confidentiality agreement does not
affect public's right of access to court documents).

In a case similar to this one, the Court of Appeals for the Seventh Circuit found that the
existence of a protective order in a shareholder lawsuit did not justify the sealing of records that were

important to understanding the court’s decision in the case. /n re Continenial Illinois Securities

: As stated by this Court, [T]he public's right of access should never be arbitrarily

or summarily denied.” Daily Gazetie v. Committee On Legal Ethics, 174 W. Va. at 364, n. 9,
326 S.E.2d at 711, n. 9 (1984).
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Litigation, 732 F.2d 1302 (7th Cir. 1984). Similar to the reasoning in Rushford, the court found that
the concerns that justify a protective order during discovery do not necessarily apply once a
document becomes evidence in a case. /d. at 1310-11. The court found that if a party “believed that
the protective order would protect its interest in confidentiality of the Report even after it w.as
introduced into evidence . . . that belief was unreasonable.” /& at 1311, Any document that the
court considered in arriving at its conclusion should have been open to inspection by the press. /d.
at 1306-07. Such disclosure should be made even if the disclosure of information might result in
civil liability for a party, as there is no general privilege analogous to the Fifth Amendment privilege
against self—incrimination that applies in these types of cases. Id. at 1315; see also Brown &
Williamson, 710 F.2d at 1179 (the fact that there may be information that would harm: a company's
reputation 1s not sufficient to overcome the strong common law presumption in favor of public
access to court records).

Simiiar]y, inJoyv. North, 692 F.2d 880 (2d Cir. 1982), another case involving a sharcholder
dispute, a party sought to have areport placed under seal. The party argued that the report contained
a candid review of internal operations which, if made public, would adversely affect the company.
The court lifted the seal, finding that, “a naked conclusory statement that publication of the Report
will injure the bank in the industry and local community falls woefulty short of the kind of showing
that raises even an arguable issue as to whether it may be kept under seal. The Report is no longer
a private document. It is part of a court record.” Id. at 894,

It therefore is clear that the record in this case presumptively must be open and the Motion
to Seal the Record should be denied. There does not appear to be any interest other than the

convenience and expedience of the parties to justify an order sealing the docket. Convenience hardly
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meets the heavy burden required to outweigh the important and presumptive right of access.
Therefore, the mere fact of the existence of the protective order below is insufficient grounds for
sealing the record in this case.

CONCLUSION

There 1s no reason to seal the record in this case. Even if this Court was to undertake a
document-by-document review of all pleadings, evidence and other materials that are part of the
recoi‘d, there has been no demonstration of any compelling or significant interest in favor of secrecy
that can overcome the presumption of access. The Court's interest - and its obligation - is to uphold
the integrity of the judicial system and to preserve public confidence in the outcomes of the cases
before it. This litigation is the result of a highly controversial sale of one of the state's largest
companies. It also includes important records concerning that company’s acts and omissions in one
of the worst mining accidents in recent history.

If the Court seals the record and undertalkes its review of the case in secret, the risk of losing
the public’s confidence in the judicial system is increased exponentially. “People in an open society
do not demand infallibility from their institutions, but it is difficult for them to accept what they are
prohibited from observing.” Richmond Newspapers, 448 U.S. at 572. Keeping the record secret will

foster suspicion among the public as to how this case was handled and why this Court rules as it will.



There is no interest alieged that overcomes the presumption of access; on the contrary, the clear and

compelling interest in this case is preserving the Public's confidence in the court system, an interest

that requires this Court deny the parties’ Motion to Seal the Record..
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

CALIFORNIA STATE TEACHERS’
RETIREMENT SYSTEM;
AMALGAMATED BANK, AS TRUSTEE
FOR THE LONGVIEW COLLECTIVE
INVESTMENT FUNDS; and MANVILLE
PERSONAL INJURY SETTLEMENT
TRUST; derivatively on behalf of
MASSEY ENERGY COMPANY;

Plaintiffs/Petitioners,
v,

DON L. BLANKENSHIP; BAXTERF.

PHILLIPS, JR; DAN R. MOORE,

E. GORDON GEE; RICHARD M. GABRYS;
JAMES B. CRAWFORD; BOBBY R. INMAN;
ROBERT H. FOGLESONG,;

STANLEY C. SUBOLESKI; J. CHRISTOPHER
ADKINS; JEFFREY M. JAROSINSKI;

M. SHANE HARVEY; and MARK A. CLEMENS;

Defendants/Respondents,

MASSEY ENERGY COMPANY,
a Delaware Corporation,

Nominal Defendant/Respondent,
and
NATIONAL PUBLIC RADIO, INC.,
CHARLESTON GAZETTE d/v/a

THE DAILY GAZETTE CO.,

Putative intervenors.

-13-

Civil Action No. 16-C-715
Judge Charles King

(Dertvative Action)



CERTIFICATE OF SERVICE

L, Sean P. McGinley, counsel for Putative Intervenors National Public Radio, Inc. and

Charleston Gazette d/b/a The Daily Gazette Co., do hereby certify that on the 31st day of May,

2011, T served an exact copy of the NATIONAL PUBLIC RADIO, INC. AND THE

CHARLESTON GAZETTE’S OPPOSITION TO MOTION TO SEAL RECORD upon the

following parties via e-mail and first class U.S. mail, postage prepaid, addressed as follows:

A. Andrew MacQueen (WVSB #2289)
55 Abney Circle

Charleston, West Virginia 25314
Telephone: (304)344-2994

Liaison Counsel for Plaintiffs/Petitioners

Joseph F. Rice (Pro Hac Vice)

Anne McGinness Kearse (FPro Hac Vice)
Badge Homphries (WVSB #11524
William S. Norton {Pro Hac Vice)

Josh C. Littlejohn (Pro Hac Vice)
MOTLEY RICE LLC

28 Bridgeside Blvd.

Mount Pleasant, South Carolina 29464
Telephone: (843) 216-9000

Victoria Antion Nelson (WVSB #9327)
MOTLEY RICE L1L.C

320 Chestnut Strest

Morgantown, West Virginia 26505
Telephone: (304)413-0456

Lead Counsel for Co-Lead
Plaintiff/Petitioners California State
Teachers’ Retivement Svstem;
Amalgamated Bank, a Trustee for the
LongView Collective Investment Funds
and Plaintiff Manville Personal Injury
Settlement Trust

Carl N, Frankovitch (WVSB #4746)
FRANKOVITCH, ANETKIS,
COLANTONIO & SIMON

337 Penco Road

Weirton, West Virginta 26062

Counsel for Philip R. Arlia and Executive
Commitiee Member

Alfred G. Yates, Jr. (WVSB #4691)
LAW OFFICES OF ALFRED G.
YATES, JR., P.C.

519 Allegheny Building

429 Forbes Avenue

Pittsburgh, Pennsylvania 15219
Telephone: (412)391-51064

Counsel for Philip R. Arlia and Executive
Committee Member

Marc M. Urneda (Pro Hac Vice)
Kevin A. Seely {Pro Hac Vice)
Arshan Amiri (Pro Hac Vice)
Jay N. Razzouk (Pro Hac Vice)
ROBBINS URENDA LLP
600 B Street, Suite 1900

San Diego, California 92101
Telephone: (619) 525-3990

Executive Committee Member



A.L. Emch, Esq.
Jonathan Anderson, Esq.
JACKSON KELLY
1600 Laidley Tower

PO Box 553

Charleston, WV 25322

Ronald S. Rolfe, Esq.

Julia A. North, Esq.

CRAVATH SWAINE & MOORE, LLP
Worldwide Plaza

825 Eighth Ave.

New York, NY 10019

Counsel for Defendants Bobby R. Inman,
Robert H, Fogelsong, Stanley C. Suboleski,
James B. Crawford, Richard M. Gabrys,
Dan R. Moore, E. Gordon Gee, and Massey
Energy Co.

Thomas V. Flaherty, Esq.

Tammy R. Harvey, Esq.
FLAHERTY, SENSABAUGH &
BONASSO, PLLC

200 Capitol St.

Charleston, WV 25301

Counsel for Defendanis Don L. Blankenship,
Jeffrey M. Jarosinski, J. Christopher Adkins,
Mark A. Clemens, Baxter F. Philips, Jv. and
M. Shane Harvey

oz

g/ (s

Sfan P\McGinley (WWO. 5837) (
‘onfisel for Putative Ifervenors Nationa
Public Radio, Inc, and Charleston Gazette

d/b/a The Daily Gazette Co.




