ND HEALTH REVIEW COMMISSION
FEDERAL MINE SM?IzErthTﬁt STREET, SUITE 443
DENVER, CO 80202-2500
303-844-5287/F AX 303-844-5268

July 21, 2010
PERFORMANCE COAL COMPANY, : CONTEST PROCEEDING
Contestant, :
Docket No. WEVA 2010-1190
v. Order No. 4642503; 04/05/2010
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH : '
ADMINISTRATION (MSHA), : Mine: Upper Big Branch Mine-South
Respondent. : Mine 1D: 46-08436
ORDER DENYING RENEWED
MOTION FOR EXPEDITION OF PROCEEDINGS
a. Pracedural‘ Background

On June 28, 2010, Performance Coal Company (“Performance”) filed an Emergency
Application to Modify, or Altematively for Temporary Relief from MSHA'’s section 103(k)
Order (“Motion”), which was accompanied by a Memorandum of Points and Authorities in
Support of such (“Memo™). On June 30, a conference call occurred in which the Secretary of
Labor (“Secretary”) was granted three days to file a written response. During the conference
call, Performance indicated that it did not seek to have the 103(k) order vacated but instead
sought modification. Performance was given the opportunity to file supplemental information
prior to a conference call scheduled for July 2, 2010.

On July 2, 2010, the Secretary filed a Motion to Dismiss tor Lack of Jurisdiction, as well
as an Opposition to Performance’'s Motion and Memo (“Opposition”). Performance
subsequently filed a Supplemental Response in Support of its Motion (“Response”), after which
the Secretary filed a Reply (“Reply”).

As of July 2, 2010, all of the documents that had been filed addressed, primarily, the
appropriateness of temporary relief in a case of this nature, as well as the authority of the ALJ to
modify the 103(k) order. During the July 2, 2010 conference call | informed the parties that,
while temporary relief was not appropriate in this case, other relief may be available. Since
Performance had not specifically addressed the issue of other forms of relief, they were given the
opportunity to file supplemental documents. However, I informed them that I would accept the
filings made as of that point as a notice of contest.



parties a copy of the written order denying the temporary
he 103(k) order. In addition, I asked that the parties select
conference call to discuss the order that was issued. On

On July 8, 2010, [ emailed the
relief, and denying a modification of t
a mutually agreeable time for another
July 9, 2010, a third conference call o

On July 9, 2010, Performance filed a Renewed Notice of Contest 1o the 103(k) order and
a Renewed Motion for Expedition of Proceedings. In its filings, Performance objected to being
“‘ordered” to provide further information and reserved its right of appeal. Further, Performance
argued that the initial documents were sufficient us a notice of contest and request for expedited

hearing.

On July 13, 2010, Performance filed another voluminous docufnent, ie., 122 pages,
asserting that it is entitled o temporary relief and/or a madification of the 103(k) order.
Following the filing of this document, the Secretary asked for g conference call to address the

allowing the Secretary time o réspond to the 122 i

 th : ‘ < Pages. [ directed the Secre to focus on th
law regarding the right to an expedited hearing. At the conclusion of the cau,tfﬁ parties Zg:‘:edc
to another conference call on July 16, 20] 0, after alj documents had been filed,



Renewed Notice of Contest contained five pages setting forth .the require:pents ofa nc?tlce of
contest and then had as an attachment every document, including the motions, affidavits,
memorandum of law and various exhibits, totaling nearly 125 pages, that had'been ﬁleq
previously by Performance. The Renewed Motion for Expedition of Proceedings contained
nearly all of the same documents, except that the argument scction on page 11 of t_he _
Memorandum of Points and Authorities discussed the legal authority for an expedited hearing.
The documents filed on July 13, 2010 add little to nothing to Performance’s request for an
expedited hearing. Instead, the documents, yet again, addressed the issue of temporary relief and
meodification of the order and included declarations and opinions in opposition of MSHA’s

accident investigation protocols.

At the outset, [ should note that [ am troubled by the misrepresentations made by
Performance in the documents submitted in this matier, and specifically with the
misrepresentations made about the procedure in this case. In addition, I am troubled by the
waste of time and resources on the part of Performance in filing two motions that contained
virtually no supplemental information and could have been done in two or three pages. Finally, I
am troubled by the overstated allegations made by Performance at every step of this process.

b. Findings of Fact and Conclusions of Law

At the heant of Performance’s Motions and Responses is the argument that the mine js
suffering, and continues'to suffer, irreparable harm due to the MSHA protocols for its accident
investigation, which Performance finds objectionable. Performance seeks to vacate the subject
;nodiﬂcarion ofthe 103(k) order because it does not “permit-Performance; (i) to conduct its
mvest_igatiqn using its own photography; (ii) to conduct it investigation using its own electronjc
mapping; (1ii) to conduet its own dust sampling or parallel dust sampling with MSHA: and @iv)
to participate meaningfully in any destructive testing of evidence.” Performance Response 2
Performance seeks immediate hearing on the issues. For the reasons that follow below IDE}’GY
the request for an expedited hearing. ’

' As Lindicated in my earlier order, [ accept that operators have the ri

issuance of.a 103(k) order, see American Coal Co., 639 ‘:2d 659, 6611?1 Of'tg({,“itr.t ol ;geld)lzﬁﬁentx?
do so by filing a document with the Commission similar to a Notice of Contest Congress ’
g,ramefi the Sec‘retary wide discretion under section 103(k) and, while the Comr;xission has the
authon.ty t? review the Secretary’s 103(k) orders, that review authority is limited to a
detenmr':auon of whether MSHA has acted reasonably under the circumstances. See e Buck
Mountain Coal Co., 15 FMSHRC 539 (Mar. 1993) (ALJ); Wesr Ridge Resaurcés. Inc ‘%1 ’
FMSHRC 287, 301 (Feb. 2009) (ALJ). Here, Performance seeke - only review, but expedited
review of the 103(k) order. Pursuant 1o Commission Procedure Rule 2700.52, a r;rine 0 prat
may request an eXpediIec_f hearing, 30 CF.R. § 2700.52, however, such cxpcdi}ed pmeﬁnggr

whether an_cxpedited hearing is warranted. Wyoming Fuel Co., 14 FMSHRC 1282, 1286 (A
199;). Whnle Rgle 52 does not address any substantive requirements, or list of fact;)rs to €
consider in granting a request for expedited hearing, Commission J udges have required a mj
operator to demonstrate “extraordinary or unique circumstances resulting in continuing hannngr
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g ALJ);
hardship.” Soutirwestern Portland Cement Co., 16 FMSHRC 2187 (Oct. 1994) (ALJ)
Consolidation Coal Co., 16 FMSHRC 495 (Feb. 1594) (ALJ).

: i {oati i ily, it suffers

Perfc:nnancg asserts that, given that tl.ne aocxde'nt mvc&t;gla&o(l; ;:Zilélcr;llﬁfv dlﬁleyirreparable
irreparable harm if it is not granted an.expedltcfd hearing on Hormance has ot demonstrated
harm may be good cause for an expedited hcanpg, I find that Perform S the Secretary
such. Rather it only insists that, in its opinion, it is harmed. A 103(k) order 15, as the § ret
suggests, a “control” order, and not an order that would shut down an othc?rwxsc Operating mine
and cause harm to the mine operator. [ agree with the Secretary that the circumstances of this
case, the importance of the accident investigation, and the abi!?ty of MSHA to control that
investigation, present no continuing harm or hardship to the mine. Indeec.i, the ‘Seca.'etar:y has
demonstrated that the order is in place to meet its mandate to conduct an investigation in a
manner that supports its paramount concern, i.e., the safety of those entering the mine.
Performance on the other hand, makes little to no mention of safety for persons conducting the

investigation or the extreme care that is necessary in such circumstances,

Performance has filed a number of documents in Support of its view that it suffers
irreparable harm by being denied its choice of protocols for the accident investigation.
However, after consideration of all documents supplied, I am not persuaded by the over-reaching
and over-stated information provided by Performance, which includes the affidavits of John
Head, an engineer who says Performance’s suggested protocols are better than MSHA's, or
Christopher Schemei, 2 i i i
investigation techniques, or David Laurisky, a former Assistant Secretary of Labor for Mine
Safety and Health, who Stated that in his three years with MSHA an accident investigation was
not conducted in this way. Instead, [ am persuaded by the affidavit of Norman Page, the MSHA
district manager, who js in charge of this investigation, )

_ Performance’s exhj bits demonstrate g continued insistence that things be done its wa It
continues to refer 1o the “debilitating reéstrictions” and the Integrity of the accident scene Onﬁhe
ozhcr.hzmd, MSHA focuses on the safety issues it fages in conducting the investigation i’a e
expl;med that, whi_le MSHA was conducting the investigation jointly with OMHST, it. ¢

underground u_xvcstigatipn May proceed in a safe manner, “the mine st} presents a potentially

:nf{‘icll]a;z:!s fi)ut;rsni‘tited by ffhe paérties, I'find Page's to be the most knowledgeable MOost reasoned
Cused on safety. Based upon the record, [ conclyde that th , inary
: : afety , ere ar
untque circumstances jn this case that resul; in continuing harm or hmdshipiongeer);::gglcr;m *



inthi of focusing on the
[ am concerned about the motives of Performe‘.nce. in this casedlltx;tiﬁn e Iuil;gs o
i t haand and submitting legal authorities that entitle it to an expe e issue’ .
:fes:lieato attack the investigation techniques of MSHA which are not really

ormance i i flempt t0

t the facts, and make little 2
Perf 's documents exaggerate aqd misrepresen ' ‘
address the legal issues that are being raised. Instead, Performance treats this Court as a forum

; ng i igati rec
i i i interfere with an ongoing investigation. {ag
I G ine ?23’ lnfiodd(ggr% (::te ‘r‘[;gziz)onl?z)c;{k) provides thagt it is MSHA, not the
with Commission Judge Hodg s 26 FMSHRC
is i i igation.” Energy Mining Co.,

0 is in charge of the investigation. Rockhquse i 0., 2! C
ggpgraég;, (\}lxl:ly l2()04) (A%J). Performance attempts to direct the MSHA investigation bug, this is
MSi-{A’s investigation and Performance has very limited rights to affect such.

. The issue before me is simple. Performance alleges it 1s entitled to an exped_ited _hcar{ng
because it is being harmed by being required 10 abide by the 103(k) order wh_xch, In its view, is
unrcusonable, i.c., not related to safety concerns, The specific harm alleged is that Performance
is not able to adequately conduct jts own investigation by taking measurements, photographs and

dust samples.

MSHA has a broad authority to issue a 103(k) order. Buck Mountain Caal Co., |5
FMSHRC 539 (Mar. 1993) (ALJ); Wesr Ridge Resources, Inc,, 3] FMSHRC 287 (Feb. 2009)
(ALJ). Section 103(k) of the Act, the section under which the contested order was issued, states:

L4

In the event of any accident occurring in a coal or other mine, an
authorized representative of the Secretary, when present, may issue
such orders as he deems appropriate to insure the safety of any
person in the coal or other mine, and the operator of such mine
shall obtain the approval of such Tepresentative, in consultation
with appropriate State representatives, when feasible, of any plan
{0 recover any person in such mine or to récover the coal or other
mine or return affected areas of such mine to normal,

h_is authorized representative be Permitted 0 exercise broad
discretion in order 1o protect the life or to insure the safety of an
person..The grant of authority ynder section [103()] to take
appropriate actions and _ - {0 issue orders js intended to provide
'thc Secretary with tlexibility in responding to accident situations
including the Issuance of withdrawal orders, ’



y evaluate the conditions and practices at the
until it can be determined that the hazards that
recur. In doing so, the Secretary must

It is the Secretary’s duty to syster’naticall
mine and keep the section 103(k) order in effect

i ill not
caused the explosion have been corrected and w1 . ' 2
conduct a thorough investigation into the cause of the accident. In light of the current conditions

at the Upper Big Branch Mine as described in the declaration of Norman nge, I gonc;lude \;.t’)}?‘tl
the Secretary may insist on protocols that she believes are necessary in the investigaton. l;le
those protocols may not be what Performance wants or expects, they are nonetheless reasonable
and intended to assure the safety of all persons in the mine. The only hang suffcmjed py o
Performance is its iriability to use the protocols it wishes to use during the investigation. This 1s
not the kind of harm that warrants an expedited heanng.

Any hearing in this matter will address only whether the 103(k) order should be vacated
based upon its reasonableness. The order is not subject to modification as Performance assetts.
In West Ridge, supra, the ALJ determined that his only uuthority was to vacate the modification
of the 103(k) order and that if he chose to do so, the underlying order would remain in effect.
The ALJ determined that he could review the 103(k) order for its reasonableness but had no
authority to modify the order. The reasoning of the ALJ in West Ridge is sound, as an ALJ is not
in a position to substitute his or her own judgement regarding the course of an accident
investigation for that of MSHA''s. As [ said in an earlier order, | decline to dictate the terms of
the order to the Secretary and therefore will only determine whether the current modification
should remain or be vacated.

Finally, I note that while Performance made a request for temporary relief and then a
request for an expedited hearing, the attempts in achieving such have been lukewarm on their
part. They continue to file volumes of documents that require a great deal of time to read and to
respond 10, while at the same time they continue to avoid addressing the real issues as directed
by the Court. They are responsible, for the most part, for any delay in having the issue resolved.

ORDER

. L have reviewed all documents submitted by the parties. In making my decision I
considered tho§.c documents, as well as the oral arguments made by the parties during the
numerous conterence calls that were held. Based on'my above findings, and upon consideration
ot all materials, Performance’s motion for expedition of proceedings is ﬁENlED.




